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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 2267 
SALLIE B. TEMPLE, WILLIAM J. TEMPLE, AND ROY 
R. TEMPLE·, .AD>MINISTRATORS OF THE, ESTATE 
OF ,TOHN ROBE.RT TEMPLE, DE;CEASED, Plain-
tiffs in Error. 
versus 
MARY ELLINGTON, Defendant in Error. 
PETITION FOR WRIT OF ERROR AND 
SUPERSEDE.AB. 
To the Honorable Chief .Tu.~ticP m,i/ A.c:.c:ociatP .Justices of t7ie 
Supreme Cmwt of Appeals of Virginia: · 
PP-titioners. Sallie B. Temple. ··wmiam .T. Temnle, and Roy 
R.. Temple. Administrators of the estate of ,John Robert 
Temple. deceased. respect.fnllv 1·epresent that they are ag. 
g·rieved bv a. final judgment of the Circuit Court for Bruns-
wick Countv. Virginia. entered on tl1e 2oth day of November, 
J 939. in a certain action nt law in whicl1 your petitioners were 
defendants. and Mary Ellirnr.ton was the plaintiff. 
For brevity, t.h<1 parties will he referred to as plaintiff and 
defendants, according to the positions occupied by them in the 
trial court. 
A transcript of the record, tog-ether with the maps, photo-
graphs. and other exhibits introduced in evidence, are pre-
sented herewit11, as a part of this petition, and page refer-
ences herein are to the pages of the transcript. 
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STATEMENT OF THE CASE. 
This is an action instituted by Mary Ellington against Sallie 
B. Temple, William J. Temple, and Roy R. Temple, Adminis-
trators of the estate of ,T ohn Robert Temple, deceased to. 
recover damages for injuries she sustained in a collision 
between an International Truck, owned and operated by 
2• the *defendants' intestate, John Robert Temple, and a 
Ford coach automobile, owned and operated by John 
A! Moses. The plaintiff, Mary Ellington, was a guest in the 
Ford automobile at the time of the accident. 
The accident occurred about eleven a. m. on Saturday, ,June 
11, 1938, on Virginia State Highway No. 58, at a point on 
said highway in front of the "Reps Jones Farm", owned by 
the defendants' intestate. This farm is four miles .west of 
. the town of Lawrenceville. Route 58, which is a tar road, 
1s a part of the Virginia State Highway primary system. 
This road runs east and west. The Reps Jones Farm is lo-
cated on the southern side of the road. The farm dwelling 
house is located approximately a quarter of a mile from the 
road, but in plain view, there being no trees or obstructions 
bc~tween the road and the dwelling house. 
State Highway No. 58 is reached from the Reps Jones resi-
dence by a lane of approximately twenty feet in width. This 
la.ne intersects the highway on the south side thereof, and at 
a right angle. Route 58 is higher than the lane. At a point 
212 feet from the road, the lane is 12.25 feet lower than the 
highway, and at 50 feet, it is 5.8 feet lower than the high-
way. 
Route · 58, at the point where the accident occurred, is 
straight. From a point in the middle of Route 58, opposite 
the said lane, a person has an unobstructed view east on 
. Route 58 for approximately a mile. From the same point 
. in the highway, one has an unobstructed view west only a 
distance of approximately 500 feet. 
Traveling east on Route 58, in the direction of Lawrence-
ville, the grade of the road is steep and uphill, until one 
reaches a point approximately 500 feet west of the lane. At 
this point the summit of a hill is reached, and the slope is then 
downward, a grade of 7 .9 feet in a distance of 500 feet, or to 
Raid. lane. To the right of one travelling east on the road, 
and approaching the lane, is an open field. On the day 
3* of the accident, wheat was *growing· in this field,· but 
photographs taken on that day show that a person travel-
ling on Route 58 could see, across the wheat field, another 
· person approaching the highway in the lane. The tar sur-
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face of Route 58 at the point of the accident is 21 feet wide. 
From ditch lirie to ditch line, the road is 36 feet wide. 
Defendants' intestate, John Robert Temple, had visited the 
Reps Jones Farm on the morning of June 11, 1938, and, hav-
ing completed his business, started home to his residence 
located near Brodnax, Virginia. He travelled north on the 
farm lane as he approached Route 58. After entering the 
road ( 58) with his truck and travelling westward on Route 
58, a distance of at least 19 feet, he was struck by the Ford 
automobile, driven by John A. Moses. This Ford automobile 
was proceeding east on Route 58. John A. Moses was ac-
companied at the time by six persons, their names being Mrs. 
John A. Moses, ::Miss Lillian Alice Moses, Miss Florence El-
lington, Mrs. Lucy Dix, Mrs. Mary Ellington. and Miss Diana 
Ellington. 
As a result of the accident, defendants' intestate received 
injuries from which he died the following day in a hospital 
in Richmond, Virginia. l\{ rs. John A. Moses was killed in-
stantly. All other passengers in the Moses car received in-
juries and have instituted suits against the estate of defend-
ants' intestate. 
The plaintiff, Mary Ellington, instituted this action by no-
tice of motion against the said defendants, as administra-
tors of the estate of John Robert Temple, deceased, during 
the month of September, 1938. To the notice of motion (R., 
p. 1) .:filed by the plaintiff, the defendants filed their plea of 
not ·guilty (R., p. 9), and a plea of contributory neg·ligence 
(R.., p. 8). The case was heard before a jury and the Cir-
cuit Court for Brunswick County, Virginia, on June 29, 1939, 
June 30, 1939, and July 1, 19'39. · The jury returned a verdict 
in favor of the defendants (R., p. 12). 
4* •counsel for the plaintiff moved to set the verdict asidEl, 
upon various grounds. Upon argument of the case, the 
only ground insisted upon was that the verdict was contrary 
to the law and the evidence. The Court sustained this motion, 
Ret the verdict aside. mid ordered a new trial, limiting the 
inquiry of the jury solely to the determination of the amount 
of damages (R., p. 13). On October 24, 1939, a jury was em-
panelled, and assessed damages in favor of. the plaintiff, in 
. the amount of $11,000.00. .Counsel for the defendants moved 
t.o set the verdict aside, upon various grounds (R., p. 21). 
The Court overru]ed this motion, and entered judgment on the 
jury's verdict (R., p. 21), and it is of this judgment that peti-
tioners are complaining. i 
The record is virtually free of exceptions. The Court 
granted the plaintiff every instruction requested by her coun-
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sel, in~luding two on the question of damages. The Court 
r,efused the defendants a. number of_ins_tructions, and granted 
,. only those that are '' stock instructions'' and are unobjcetion-
able. There is no insinuation in the record. that _the jury was 
prejudiced, or was not a fair and impartial jury. 
ASSIGNMENT OF ERROR. 
The Court erred in setting aside the verdict of the .iu·r;lJ. 
ARGUMENT. 
The sole question for the Court's determina.tion on this 
appeal is whether the evidence is sufficient to support the ver-
dict of the jury. 
If the negligence· of J. R. Temple in the operation of his 
truck at the time of the accident was a matter to have been 
passed upon by the jury, then the jury's verdict is conclu-
sive, it having been fully, fairly and accurately instructed 
on the law of the case, and the trial court should not 
5* *have set aside the verdict of tJ1e jury. 
The only neglig·ence of which the defendants' intestate 
is charged, in the operation of his truck, is (1) that he failed 
to bring his truck to a stop before entering Route 58, and (2) 
that he was neglig·ent in entering Route 58 at the time and 
under the conditions in which he entered the highway. 
1. Did Mr. Temple stop before entervng the highway? 
lVIr. Temple is, of course, presumed to have stopped, in the 
Rbseuce of positive evidence to the contrary. Only three wit-
. nesses attempted to testify on this point .. One was John A. 
Moses, who admitted repeatedly on the stand that he did not 
see Mr. Temple until the Temple truck entered the road. He, 
therefore, could not testify as to whether or not Mr. Temple 
~topped before reaching- and entering the highway. We quote 
.from his testimony as follows: 
'' * * * I saw Mr. Temple's truck entering the road'' (R., 
p. 27). 
And aga.in, 
''Q. I understood you to say that you did not see the Temple 
car until it popped into the road in front of you. 
'' A. I saw the Temple car entering the road'' (R., pp. 36, 
37). 
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Mr. Moses w.as asked why he did not see Mr. Temple .as 
the latter came from the lane into the intersection and crossed 
the dirt shoulder, some of the questions and answers being 
(R., pp. 27, 28, 29) : 
'' Q. Why didn't you see him in the entrance into the road! 
'' A. Why didn't I see him in the entrance 7 
'' Q. Yes. 
'' A. I saw him as he was entering the road. I did not sea 
him pass down the lane. 
'' Q. I understand you tell the jury when you first saw Mr. 
Temple be was entering the road 7 
6* •" A. Entering the highway. 
''Q. Tell the jury why you didn't s~e Mr. Temple when 
he was coming the same distance the truck is parked from the 
lane? (Note: The picture (Exhibit No. 2) showed a tn,ick 
to be parked in the lane some twenty or thirty feet from the 
dirt shoulders and in plain view). . . 
'' A. So far as I know, I didn't think this road was coming 
in, and my attention was directed down the highway, and I 
assume I did not see him. . 
'' Q. Then, why didn 'f you see the car when it was about 
the telephone post? (Note: Ref erring to the telephone post 
that is located immediately west of the lane, and in plain 
view). 
'' A. I don't know why I didn't see it. 
'' Q. You tell the jury you didn't see it 7 
'' A. I didn't see it until it was enterin.q into the road. 
''Q. I ask you why you didn't see Mr. Temple when he 
crossed over the dirt shoulders on to the road. 
'' A. I assume I did see him. 
'' Q. You did see him then? 
'' .A ... I .,;;aw him enteri·ng the road. When I say the 'road', 
I mean the real highway. 
"Q. He was entering the highway? 
'' A. He was coming up out of the lane, but whether he was 
one foot, or six inches from the hara S'll,rface, I coiddn't say, 
as I was faced with an. emergency. · 
'' Q. That is the first time you saw him T 
'' A. That is the first time I saw him, was when he was 
entering the ~oad.'' 
It is apparent from the above that John -A. Moses does not 
know whether Mr. Temple stopped his truck or not. He did 
not attempt to testify on that. point. 
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· Mrs. Lucy Dix, a witness for the plaintiff, likewise was 
unable to testify as to whether or not Mr. Temple stopped his 
truck before he entered the highway. She said~ 
7* *"I heard Mr. Moses blow and, when Mr. Moses blowed, 
I looked up like this (illustrating), and just as I looked 
up I seen the bumper of this tn1ek coming into the highway, 
and I said :f: * *" (R., p. 70). 
Again, she said~ 
"Q. When you raised np you saw Mr. Temple 1 
'' .A.. I seen the car coming into the road, and I Im owed 
from the way it was coming into the road it was bound to 
be an accident. 
"Q. It was coming up on the hard surface f 
"A .. Com,fo,g 'ltp fr01n, the road into the hard surface'·· 
(R., p. 72). 
It is apparent from the above that wl1en Mrs. Dix saw Mr. 
Temple, he was on, or just in the act of coming on, the hard 
surface. She could not testify as to whether or not he stopped 
his truck as he approached the highway. 
All that l\fr. Moses or :Mrs. Dix could and did say was that 
when they saw Mr. Temple his truck was in motion, and in the 
act of going on the highway. If he stopped at all, he would 
have stopped before he reached the sJ1oulderA or hard sur-
face, and at a point in the lane where the evidence shows he 
could have seen both ways. He would not have waited until 
his front bumper was on the tar surface of the highway. 
The plaintiff, Mrs. Ellington, testified that she did not see 
the accident, and, therefore, knew nothing of the particulars 
of same (R., p. 83). 
The only other witness on the question as to wI1ether ·Mr. 
Temple stopped was l\Irs. Sophie Brewer. 
Mrs. Brewer was standing· in the Reps Jones residence, and 
had a clear view of Mr. Temple's truck as it went on the 
road, and also the approaching Moses automobile. We di-
rect the Court's attention to the following testimony given 
by Mrs. Brewer: 
'' Q. You say when Mr. Temple entered the highway he came 
almost to a standstill T 
"A . .Yes, sir. 
'' Q. Can you say that he stopped Y 
'' A.. I can't say for sure that he stopped. 
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8* *'' Q. Can you say for sure he didn't stop? 
'' A. I don't think he stopped. He went on the road 
very slowly. · 
'' Q. You can't say whether he stopped? 
"A. No, sir. 
"Q. Do you know whether he did or noU 
"A. No, I don't know whether he did. 
"Q. You don't know whether he did or noU 
'' A. No" (R., pp. 244-5). 
Mrs. Brewer further testified that at a former trial involv-
ing the same accident, she had testified that Mr. Temple came 
almost to a standstill, but did not stop. She further stated 
that since she g·ave that testimony, certain experiments had 
. been made in her presence, and that cars had stopped when 
she thoug·ht they had simply slowed up; that, in view of those 
experiments, she was not certain whether Mr. Temple stopped 
before going· on the highway (R., p. 246). 
The above is ·an the testimony on the question of whether 
Mr. Temple stopped his car, in obedience to the statute here-
inafter cited, which provides that a person shall stop before 
entering a highway. 
The Temple estate went into the case with '' the presump-
tion that the defendants' intestate was free from neg·lige.nce'", 
and this presumption disappears only where there is positive 
evidence to the contrary. Yeary v. Holbrook, 171 Va. 266; 
198 S. E. 441, at 449. 
It is submitted that under the law, he is presumed to na,r 
stopped, and the burden was on the plaintiff to show that he 
did not comply with the Jaw-not on the Temple estate to 
show that he did. The evidenee being· silent, or unsatisfac-
tory, on that point, the presumption is that he did stop. 
Section 2154 ( 124) of the Code of Virginia provides, as 
was set forth in instruction 3, g-ranted the plaintiff (R., p. 
326) that, "the driver of a vehicle entering· a public hig·h-
way from a private road, or driveway, shall immediately 
before entering such highway, stop, and upon entering 
9* such highway, *shall yield the right-of-way to all vehicles 
approaching on such public highway.'' 
It is admitted that if Mr. Temple did not stop, before en-
tering Route 58, he violated the p_rovisions of the above stat-
ute, and, had he lived, could have been convicted for the viola-
tion. -However, it is too we11 settled to admit of the citation of 
authorities that '' tl1e violation of a statute, of itself, does not 
necessarily constitute such negligence as will establish the 
existence of the principle of proximate cause.'' Gregory v. 
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Daniel- (Va., 1939), 4 S. E. (2d) 786. In order for the· viola-
tion of such statute to be actionable negligence, it must cause, 
or contribute to, the accident resulting· therefrom. 
Tl,e purpose of stopping is to better enable the person, 
who is required to stop, to see if his movell!ent into the high-
way can be made in safety to himself and others. Therefore, 
whether a person stops, or does not stop, he has to make the 
same decision. That decision is, whether there is another 
vehicle approaching so dan,qerously near tlrnt he cannot pro-
ceed into the highway with safety to himself and others. In 
making this decision, he is neglig·ent if the relative position 
of the two vehicles-that is, his and the one approaching on 
the main highway-is such that a reasonably prudent man 
~oukl fore Ree that a collision is likely to occur unless one or 
the other stops. 
And this brings us to a consideration of whether l\fr. Temple 
exercised reasonable prudence and care in entering the high-
way on the. day of the accident. 
10* *2. Was IJ!lr. Teniple ,01.1,ilty of negli,qence in enteri1ig 
Ro1.ltte 58 at the time, and under the conditions existvn,g? 
In considering this question, we wish to direct the Court's 
attention to the defendants' theorv of how the accident oc-
curred. and its cause. · 
The defendants contend that l\fr. Temple proceeded down 
his.lane to Route 58 at a slow rate of speed, and in a careful 
manner; l\frs. Brewer so testified; That before reaching the 
l1ig-]1way, and at a point where he could see clearly, both to 
the east and the west of the intersection, lie either stopped 
his truck, or, as testified by Mrs. Brewer, brought it almost 
to a standstill; That at. this point Mr. Temple observed no 
traffic approaching from tl1e east ( the evidence showed there 
was none); That at this time, the Moses car had not reached 
tllP brow of the hill, which the map shows to be 500 feet west 
of t.he intersection of the lane and highway, or, if in sight, 
was 500 or more feet away; That :Mr. Temple then drove 
acrosi;, the shoulders and into the highway, made his turn, 
and reached a µoint some 19 or more feet west of the inter-
section before being struck by the Moses car. 
We contend that :Mr. Temple drove out into the highway 
at a very slow speed, and that the Moses car was coming at 
such a rapid rate of speed that it came from a place of ob-
scurit.y to the point of the accident, during the time that it 
took Mr. Temple to enter, turn on tl1e highway, straighten 
his truck and start towards Brodnax. 
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In support of this theory. we have only to look to the testi-
mony of Mrs. Sophie Brewer, wl10 is an unimpeached witness. ~ 
She cannot be assailed by the plaintiff for it is upon ber testi-
mony that plaintiff's counsel asked for and received numerous 
instructions on the duty of the defendants' intestate to have 
stopped his truck before entering· the road. We submit that 
if she is worthy of belief in one particular, she is worthy of 
belief in another. 
11 * *Mrs. Brewer testified that she saw Mr. Temple's 
truck and the Moses car immediately prior to the acci-
dent. We quote from ber testimony, as follows: 
"Q. Did you watch Mr. Temple after he left and went 
down the lane Y 
"A. r~aw him when he left the place. I happened to be 
looking at him when he went on out on the road. 
"Q. When he went out on the highway, did you see the 
Moses car? · 
'' A. Yes, sir. 
'' Q. Where did you see it? 
'' A. Up near the third phone pole. . 
'' Q. About how far from the third phone pole did you see 
himY 
"A. I reckon about 15 feet. 
"Q. About 15 feet east or west from the third poleY Come 
up here. to the jury. I understand your statement is that 
when Mr. Temple went on the highway, you glimpsed him, 
~nd f-':aw the Moses car, and it was about 15 feet from the 
third telephone pole. Is that righU 
'' A. Yes. 
"Q. :Mrs. Brewer, I hand you the map, on which the stenog-
rapher has indicated a point approximately 15 feet from the 
third pole. This point has been designated by a mark, and 
nfter the mark, '15 feet, Mrs. Brewer.' As I understand, when 
Mr. Temple went on the road, you saw tl1e Moses car Y 
"A. Yes, sir. ' 
'•(Note: The picture referred to is marked Exhibit No. 20). 
''Q. I ask you if that represents the relative positions of 
the two cars at the time Mr. Temple went on the road, and 
at the time you saw Mr. Moses. 
'' A. As nearly as I can recollect. 
'' Q. Mrs. Brewer, I understand you glimpsed that between 
tl1e. house and this tree 7 
~" A. Yes, sir. 
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'' Q. Did you see it plainly f 
"A. Yes, sir. 
''Q . .Yon know it was theref 
"A. Yes, sir, I know it was there. 
·" Q. This indicates a car in the road 1 Does that represent 
the position the 'l'emple car was in at tlfe time 1 
'' A. Yes, sir, pretty much. 
'' Q. ,Could yon see the side of the Temple truck f 
'~ A. Yes, sir\ I could see a good view. 
12* :a:,' Q. .A.nd it was g-oing on the highway at that time, 
turning at that angle? 
''.A.. Yes, sir.· 
"Q. Your statement to the jury is that picture No. 20 rep-
resents the relative positions of the two cars at the time J\fr. 
· Temple went on the highway and made his turn. Is that 
trnef 
"A. Yes, sir" (R, pp. 228, 229, 230). 
The Court's attention is directed to the map made by ,T. 
Hunte.r Love, which is exhibit No. 19, and to picture No. 20, 
showing the position of the Temple truck and the Moses car 
immediately prior to the accident. 
It will be noted from the picture, and from Mrs. Brewer's 
testimony, that Mr. Temple was actually on the hard surface 
of the tar road and had made a turn, sufficient for Mrs. 
Brewer to see the entire left side of his truck, when the Moses 
automobile was at a point 361 feet .from, the intersection. This 
being true, it is manifest that when Mr. Temple got to the 
ditch line of Route 58, or the shoulders thereof, the Moses 
car is bound to have been out of sight, approaching the crest 
·of the hill, some 500 feet west of the intersection. The Moses 
car had only to travel 139 feet to g·et from a point of ob-
scurity to the third telephone pole mentioned in Mrs. Brewer's 
testimony, while the· Temple truck was coming out of the lane 
across the shoulders, on to the road. 
In the light of the testimony above referred to, the ques-
tion that Mr. Temple had to decide immediately prior to en-
tering the hig·hway, on the day of the accident was, whether 
the Moses car was approaching "dangerously near". If the 
car was not dang·erously near at the time he drove his truck 
on the highway, then he was not negligent. 
From the evidence of Mrs. Brewer, and other evidence 
showing the speed of the Moses car, hereinafter referred to, 
the jury had a right to believe that the Moses ear was 361 feet 
away at the time when Mr. Temple was actually on the road 
and in the act of making the turn. 
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13* *In view of the speed of the Moses car, they had a 
further right to believe that when Mr. Temple ap-
proached the hig·hway, immediately before entering same, 
the Moses car was either completely obscured, or at a point 
500 or 600 feet west of the point where the lane intersects the 
highway. They had a right to believe that the Moses car 
was running at such a terrific speed that it covered the dis-
tance from a point of opscurity to the point w11ere the acci-
dent happened in less time than it took Mr. Temple to emerge 
from his lane to the highway and turn in safety. The ques-
tion of wl1ether Mr. Temple stopped his truck, and whether 
the Moses car was dangerously near when Mr. Temple en-
tered the highway, was submitted to the jury in several in-
structions asked for by counsel for the plaintiff. Instructions 
Nos. 3 (R., p. 326), 4 (R., p. 327) and 5 (R., p. 330). The 
jury was told that "it was the duty of Mr. Temple, upon 
entering the hig·hway, to stop, and yield the rig·ht-of-way to 
an automobile which was, at the time, approaching, on said 
hig·hway and was dang·erously near, and that if the jury be-
lieve that l\fr~ Temple did not stop and yield the rig·ht-of-way, 
he was guilty of negligence, and that if this negligence con-
trilmted to the accident, they should find their verdict for the 
plain tiff. '' 
The iristruction corre('.tly sets forth the law. The jury found 
a verdict against t11e plaintiff, and, it being a question of 
fact. the verdict of the jury resolved it. 
While the law places upon a person, coming out of a pri-
Yfltc road into a main highway, a µ:renter burden than it does 
upon a person travelling· a main highway, it has never been 
said that such a person is an insurer of all traffic on the main 
road. The test to be applied by the jury is, whether a per-
son, occupying· t.he same position as defendants' intestate, ex-
P.rcised ordina rv ca re at the time and under the circum-
14 «• stances, and that *care whirh a reasonablv careful and 
prudent man would have exercised. In s11pport of this 
proposition, the Court's attention is directed to the follow-
ing lin P. of cases : 
Vir.qinia Ra.ili1Jay d!; Poiver Co. v. Oliver, 133 Va. 324; 112 
S. E. 841. 
. Tlir.oin.ia Railwav <I: Pou;cr Co. v. Hill, 120 Va. 397; 91 S. :m. 
194. Read particularlv instruction No. 2. 
Vir.qinia Railway d{ Power Co. v. Wellons, 133 Va. 350; 
112 S. E. 843. 
Vir.qinin, Ra,ilioa~11 & Power Co. v. Slack Gro. Co., 126 Va. 
685 ; 101 S. E. 878. 
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Roanoke Railway cf; Electric fJo .. v. I( orb, 155 Va. 296; 154 
S. E. 551. 
It was said by Justice Kelly, in the .Wellons case, siipra, . 
''the street car, under the terms of a city ordinance in evidence, 
had the right of way, and it would have been the duty of the 
plaintiff to yield if he started across the tracks, the relative 
position of the two vehicles was such that a reasonably pru-
dent man would have foreseen that a. collision was likely to 
occur unless one or the other sto1Jped. ,,. 
In t.he 8lack Grocer:z, Co11ipany case, sitpra, there was in-
volved an accident between a street car and a motor truck. 
The street car was going west, and the truck was going north. 
The street car had the right-of-way. The court held: 
"The result is not affected by the fact that, under the city 
ordinance, when two vehicles are approaching each other at 
an angle, the· rig·ht-hand vehicle has the rig·ht of way. Or-
dinances of tbis character must be civen a 1·easonable con-
struction, and merely mean that vehicles coming· from the 
left must stop and wait for vehicles from the right, in cases 
where, under all the circumstances, ordinary ca.re a.nd pru-
dence would require such a step.'' 
The TC orb case, s-nvra, involved an accident between an au~ 
tomobilP. and a street car. The plaintiff attempted to cross 
the car tracks at an intersection. He saw the traffic to his · 
right was clear, and saw the street car approaching from 
. llis left, at a distance of approximately 200 feet, and, 
15* *being .of opinion that ·he had plenty of time to crosA 
the track in safety, he, proceeded to cross in low gear, 
and was struck by the street car. The Court, speakiEg 
through Justice ~udg~ns, held: 
''The evidence in the case involved is of sucl1 a nature that 
reasonably fair-minded men may differ as. to whet11er or not 
a person of ordinary prudence would haYe attempted to go 
upon the track of the defendant company under such cir-
cumstances * * *. '' 
In the instant case, and in the light of the testimony, which, 
in view of the jury's verdict must be taken in the light most 
favorable to the defendants, the question was, likewise. 
whet~er a person of ordinary prudence would have attempted 
to go upon the highway under the· circumstances existing at 
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the time defendants' intestate went upon the highway. The 
only Virginia case involving similar, or very similar, facts 
as the instant case, is that of Otey v. Blessing, 170 Va. 542; 
197 S. E. 409, up'on which the plaintiff relies with such con-
fidence. In that case, the Court found that Otey attempted 
to pass in front of the Blessing car when the latter was but 
18 or 20 steps away and in plain view. 
It will be noted that an instruction, number 2, was granted. 
This instruction told the jury that if Otey entered the Lee 
Highway without looking, ttJhen Blessing's car was dan,qer-
ously near, he was guilty of negli,qence. Attention is directed 
to the la11g·uage·· "dangerously near." It was admittedly the 
duty of Otey to stop, as required by the statute. It appears 
that he did stop, but then proceeded on to the highway, in 
front of a car that was approaching sixty feet, or less, away. 
The court did not hold this neg·ligencc, as a matter of law, 
but S'ltbm-itted to the jury the question of whether the Bless'-
in,q car was "dangerously near" at the time. 
To get back to the facts in the instant case, it is to be remem-
bered that Mrs. Brewer, an unimpeached witness, testi-
16* fled that when Mr. Temple was ~actually on the hard 
surface to such an extent that she could see the entire 
left side of his truck, the Mo:;;es car was at the po1nt which 
she states to be 15 feet east of the third telephone pole. That 
point is exactly 361 feet from tl1e intersection of the lane 
and Route 5R 
It is. therefore, submitted. that if it were a question of fact 
as to whether Otey was guilty of negligence in entering the 
Lee Hfa·hway when the Blessing car was 18 or 20 steps away, 
then it was certainly a· question of fact in the instant case, as 
to whether l\fr. Tem1Jle was irnilty of negligence irt entering 
Route 58 when the l\foses car was 361 feet away.· It being a 
question of fact th~ verdict of the jury resolved it. 
While the verdict of the jury i:;cttled all conflicts of evi-
dence in favor of the defendants, it mig-ht be noted that the 
only P.vidence that could be considered as conflicting with 
tlrnt g'iven by Mrs. Brewer, reg·arding the relative positions 
of the Temple truck and the Moses car when the ·former went 
upon the highway, is the testimony of ,T olm A. Moses, an in-
terested witness, who has a case for damag·es pending against 
the defendants. The said ,John A. Moses testified that when 
he first saw the Temple truck, it was coming· on to the hard 
surface of the highway. He estimated the distance between 
the two vehicles, at that time, to be the distance from the 
witness chair and the back of the courtroom. This distance, 
when measured, was found to be 33 feet 5 inches. The physi-
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cal facts show this statement of the witness to be false, for 
the testimony of Officer Dameron, and the diagrams intro-
duced by him, show that Moses slid the wheels of his car 
for a distance of 39 feet before the point of impact, which 
distance does not take into consideration the reaction time 
necessary before he could have beg'Ull the application of 
brakes. 
Mrs. Lucy Dix, the only other witness who saw the Temple 
truck, and who was jammed in the back seat with three 
17* other passengers, did not *estimate the distance the two 
vehicles were apart when she first observed the truck. 
However, she had time to observe the truck and make some 
~emark abo-µt same before the collision. The jury did not 
believe the statement made by Mr. Moses. They accepted 
the testimony of Mrs. Brewer as true. That was within its 
province, there being a conflict in the testimony. 
THE PROXIMATE CAUSE OF THE ACCIDENT. 
Virtually all tlw foregoing· argument has been directed to 
show that the question of whether the negligence of J. R. 
Temple contributed to the accident was solely a matter for 
the jury. · 
It is conceded that if the defendants' intestate was guilty 
of negligence that contributed to the injury sustained by 
Mrs. Ellington, his estate is liable in damages to her. The 
jury was so instructed in numerous instructions given by the 
trial court. 
The jury was further instructed that if they believed that 
the speed of the Moses car, or the manner in which it was be-
ing· operated, was the sole proximate cause of the accident, 
and the injury susfoined by Mrs. ]Dllington, they should find 
their verdict for the defendants· ·.(R., p. 338). 
Yve submit that under the evidence, the jury was amply jus-
tified in finding· that Mr. Temple was free of negligence that 
proximately contributed to the accident., and that the accident 
was solely caused by the negligence of John A. Moses. 
We respectfully direct the Court's attention to the follow-
ing facts which show gross neglig·ence on the part of Mr. 
Moses: 
I. Mr. Moses, the driver of the car in which plaintiff was 
riding, failed to maintain a prover lookout. 
The clear evidence of Mrs. Brewer shows the Temple truck 
to have emerged from the lane, and to have been on the 
18* hard surface of the tar road, ~making a turn, and in plain 
view of Mr. Moses when the latter was 361 feet away.-
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This being· true, the truck is bound to have been approaching 
the hard surface, on the shoulders of the highway, when Mr. 
Moses came over the brow of the hill, which is 500 feet west 
of the intersection of the lane and highway. Notwithstand-
ing this testimony, Mr. Moses admitted on the witness stand 
that he did not see the ~omple truck until he was 33 feet from 
it (R., pp. 44-57) •. He further admitted that at that time the 
truck was actually coming on to the hard surface (R., pp. 27-
28-29-36-37). There was no other traffic on the road at:the 
time. He was neither meeting nor passing a car. There was 
nothing to have prevented him from seeing this automobile, 
which was in the road ahead of him. Yet, he has no explana-
tion to offer why he did not see the truck in the road, or as 
it turned on to the road. 
The jury evidently believed the testimony of Mrs. Brewer. 
If so, they could have reached but one conclusion, and that 
is, that had Mr. Moses been maintaining a proper lookout, 
he was bound to have seen the Temple truck. He could have 
seen it as soon as he came over the hill. He could have seen it 
on the tar surface when he was 361 feet away. Had he been 
maintaining a proper lookout, or had his car been under 
proper control, the accident would not have happened. 
2. The Moses car wa,B bei'l!lJ operated in, the center, or to the 
left of the center of the hi.ghway. 
The statute law of Virginia (Section 2154 (112) of the 
Code) provides that all vehicles shall be operated on the 
right half of the highway. The uncontradicted evidence of 
Officer Dameron in this case is that the brake marks made 
by the two wheels. of the Moses car immediately prior to the 
collision began in the center of the i:oad, and continued from 
the center to the extreme left, for a distance of 39 feet. 
19* The evidence is further that *the left front brake drum 
of the Moses automobile fell to the hard surface upon 
striking the Temple truck, and that it dug a hole in the tar 
at a point 4 feet from tl1e extreme northern edge of the tar 
surf ac.e of the road. 
The evidence is further that the entire impact occurred on 
the extreme left side of the road with ref ere nee to the way 
Mr. Moses was traveling, and tlmt after the accident, tlw 
Moses car made an arc of 37 feet before it came to rest, but 
that at no time did it ever cross over beyond the right of the 
center line of the road, and that it came to rest on its left 
side of the road. 
The evidence of l\frs. Brewer is that she was surprised 
that the accident occurred, for as she said: "I thought he 
1(> Supreme Court of Appeals of Virginia. 
(meaning Mr. Temple) had g·otten far enough across the 
road. I saw he was far enoug·h across the road so the car 
would not hit him" (R., p. 330). 
It· is apparent from the above that, eyen considering the 
rapid speea. at which the Moses car was travelling, the Temple 
truck had actually crossed the hig·hway and had proceeded 
west on the rig·ht-hand side of the highway, for a distance of 
19 feet, or more, before the accident occurred. 
The plain facts are that Moses was driving· at a reckless 
speed, did not have his car under proper control, and was not 
maintaining· a proper lookout. The jury found that no sud-
den emergency existed that was not brought about by Mr. 
Moses' own negligence, and that his negligence caused the 
accident. 
3. The 1lfoses car was being operated at ri, .i.;u.i,;i.,lal .r;pC:-erl. 
We respectfully submit that the record in this case shows 
conclusively that the real cause of the accident was the ter-
rific speed at which the Moses car was being operutecl. 
The Court's attention is directed to the following: 
( a·) The Moses car, which was a Ford V-8, colored 
20* blue, was seen, *at a point a short distance west of where 
the accident occurred, by two state highway employees, 
C. L. Pearson and Alton Clary. They testified that the car 
passed them at such a rapid rate of speed as to cause one of 
them to remark: '' Go ahead, big· boy, hell ain't half full'' 
(R., p. 209). They estimated the speed at that point to have 
been 70 to 75 miles an hour (R., pp. 209, 219). They got to 
the accident a few minutes after it happened, and recognized 
the l\Ioses car as the sa.me blue Ford coach that had passed 
them at such a terrific speed (R., p. 218). 
(b) The evidence is that Mr. Moses was operating a 1938 
Model Ford V-8 coach._automobile-an automobile recognized 
to be one of the fastest, and having· the quickest pick-up, of 
any automobile on the American market. Mr. Moses, not be-
ing satisfied with an automobile capable of reaching a speed 
of approximately 100 miles an hour, had installed in it what 
is known as a "Columbia hig·h-speed, or two-speed gear", 
which increased the speed of the car, according· to skilled me-
chanics, and the admission of the defendant, approximately 
28¥:2% (R., pp. 48-52). . 
( c) The Moses car hit the Temple truck with such force 
that the truck was actually lifted, and projected through the 
air for a distance of 47 feet before it came to rest. 
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To support this statement, we direct the Court's attention 
to the following evidence given by Officer Dameron: 
'' Q. From the point of impact, how far, and in what direc-
tion, did the Temple truck go f 
"A. It was turned over on its right side on the shoulder, 
4 feet from the edge of the hard surface, headed west, and 
47 feet from where I saw the first marks. 
"Q. Was this in a straight line 1 
'' A. Yes, sir. 
"Q. 47 feet from the point of impact, the Temple truck 
was, after turning over in the ditch, out in a field 7 
'' A. Yes, sir. 
"Q. And it was turned over 011 which side? 
'' A. The right side. 
21 * *''Q. What scuffing·, or marks, did you observe on the 
road, from the point of impact to the point -where the 
Temple car came to rest 1 
"A. I did not observe any. 
"Q. You found no marks from the point of impact to the 
point where the Temple car came to rest a distance of 47 
feet? 
"A. No." (R., p. 141.) 
It is submitted that had the truck been pushed, or dragged, 
bv the Ford for 47 feet, there would have been marks and torn 
piaces on the tar surf ace. Furthermore, the evidence shows 
the Temple truck to have been knocked through the air a 
distance of 47 feet, or 10 feet morJe than the distance the 
Moses car went from the point of impact to the point where 
it came to rest. The Temple truck was knooked in a straight 
line from the tar surface, and came to rest in the right ditch 
line, partly in a wheat field. The Moses car never left the 
tar surface of the road. 
As further evidence that the Temple truck was knocked 
through the air, rather than pushed, or dragged, the Court's 
attention is directed to the pictures of the truck (Exhibits 6 
and 15), taken immediately after the accident which show 
all four tires of the truek to be inflated. Officer Dameron 
testified that the tires were standing up immediately after 
the accident (R., p. 145 ), and that there were no markings 
or abrasions on the tires of the truck, or its rims (R., p. 
145). Had the truck been pushed or dragged on the hard 
surface, the tires would have been dragged off, or, at least, 
the rubber scarred and torn. 
( d) The Court's attention is again directed to Exhibits 7 
and 15, which are pictures of the Temple truck. These pie-
18 Supreme Court of Appeals of Virginia. 
tures show that the truck was hit by the Ford with suc~h force 
that the cab of the truck was knocked loose from ii~ body, 
and out of line for a distance of approximately hvo or three 
feet. 
( e) The evidence of Officer Dameron sl10w-3 that after the 
Ford car hit the truck, it ( the Ford) went a distance of 
22* 37 feet in an arc before it *came to rest at a point on 
the hard surface of the road. It is to be noh~cl that the 
arc made by the Ford after the impact never passed beyond 
the right of the center line of the highway, with reference to 
the way Moses was traveling. This is but another indication 
of the speed of the car, its wheels having- been locked for a 
distance of 39 feet before it struck the truck, it having shuck 
the truck and hurled it a distance of 47 feet through the air, 
and still possessing enough momentum to trayeJ :37 f ect be-
fore it came to rest. 
(f) It will be noted from the evidence that the Ford car never 
turned over, and that it came to rest in an upright position 
on all four wheels. The Court's attention is directed to Ex-
hibits 6 and 21, showing· the complete devastation wrought 
of the Ford car, which damage could only have been done 
by a car travelling at a terrific speed. 
(g) The evidence shows that Mrs. John A. Moses was sit-
ting in the front seat with her husband and Miss Lillian Alice 
Moses. The evidence is that the l\foses car was travelling 
at sucl1 speed, and struck Mr. Temple's truck with such an 
impact, that the force of the blow alone killed Mrs. Moses 
instantly, for, after the accident, she was found dead, sitting· 
in an upright position. 
(h) The Court will observe from Exhibit 21, which is a 
picture of the interior of the Ford car, taken a few hours 
after the accident, that the face of the speedometer was 
jammed in,. and the needle of the speedometer was caught 
registering a speed of between 80 and 90 miles an hour. This 
speed registered on the car notwithstanding its wheels had 
been dragged for a distance of 39 feet before the impact. 
Skilled mechanics, A. "\V. Abernathy and W. N. Brown, fa-
miliar with the mechanism of speedometers, t~stified before 
the court, but in the absence of the jury, .that the tendency 
of the needle of a speedometer would be to drop back, rather 
than to go forward, in event of a collision (R., pp. 283, 
23* 287). *The trial Court refused to permit this evidence 
of the speedometer reading to go before the jury, to 
which counsel for the defendants excepted. At the request 
of counsel for the plaintiff, the court instructed. the jury to 
disregard the reading of the speedometer., which instruction 
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was given over the objection of counsel for the defendants. 
Althoug·h, the action of the Court in excluding this evidence, 
and in directing the jury to ignore the reading of the speed-
ometer, had no effect upon the verdict, we direct the Court's 
attention to the reading, as another indication of the terrific 
speed of the Ford car. vVe feel that the speedometer reading, 
tog·ether with the evidence of the mechanics as to its accu-
racy, should have gone to the jury for whatever it was worth. 
We respectfully submit from the above, that it is con-
clusively shown that John A. Moses was operating his car, 
immediately prior to the time of the accident, at a speed which 
must h~ve approximated 100 miles an hour. It was the act 
of a man possessed of a mania for speed. To have loaded 
a hvo-door Ford coach automobile with seven persons was 
an act, dangerous in itself, but to have propelled them down 
the highway at such a speed as to cause comment from per-
sons who observed his progress, and at such a speed as to 
have wrought the death, damage and destruction that he did, 
was suicidal. It was the sole cause of the accident, and the 
jury could not have reached any other conclusion. 
The Court's attention has been called to all the above evi-
dence, to show that John A. :Moses was operating his car on 
the left side of the road, without maintaining a proper look-
out, and at such speed that he could not control it. These 
facts tend to show the terrific foree of the impact, and the 
reckless speed of the Moses car under the existing· conditions. 
Gregory v. Daniel, S·U,pra. 
While the jury, under proper instructions of the court, 
24* found the *defendants' intestate free from negligence 
that contributed to the accident, and injuries sustained 
by Mary Ellington, it is submitted that even though Mr. Tem-
ple were guilty of negligence in not stopping-if he did not 
stop-and in entering the highway, the evidence shows that 
these acts on the part of l\fr~ Temple were done when the 
Moses car was either completely out of sight, or a safe distance 
of 500 or 600 f cet west of the intersection of the lane and high-
way. If this be negligence on the part of Mr. Temple, then 
it was broken by the independent, efficient and wrongful in-
tervening· negligence of John A. :Moses, the driver of the car 
in which the plaintiff was riding. 
We wish to direct the Court's attention to the case of Roa-
noke Railway and Electric Co. v. Whitner (Va., 1939), 3 S. 
E. (2d) 169. The parties in the W11itner case occupied the 
same position as the parties in the instant case, except that 
the guest sued, not only the driver of the other car involved, 
but her host as well. l'he Court found that the primary neg-
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ligence of the defendant was broken by the independent, ef-
ficient and wrongful intervening neg·ligence of the driver of 
the car in which the plaintiff was riding; that the primary 
negligence of the defendant had ceased to operate; that the 
intervening negligence of the driver of the car in which the 
plaintiff was riding was responsible for all that thereafter oc-
curred. In the "Whitner case, Justice Holt said: 
"The plain fact is that he (referring to the driver of the 
car in which plaintiff was riding) was giving no attention 
whatever to the duties which rested upon him as a driver.'' 
In the instant case, it is equally as plain from the evidence 
and circumstances surrounding the accident, that John A. 
Moses was operating his car in such a manner, and at such a 
speed, that he did not have proper control over it, and was 
giving no attention whatever to the duties which rested upon 
him as a driver. If, in the instant case, Mr. Temple 
25* violated any statute-and the *jury found that he did 
not-we submit that there was no causal connection be-
tween the violation of the statute and the injury sustained by 
Mrs. Ellington. 
In the argument of this case, upon motion to set aside the 
verdict of the jury, the plaintiff relied mainly upon the cases 
of Otey v. Blessing, supra; Walker v. Crosen, et als., 168 Va. 
410, 191 S. E. 753, and Brown, et al., v. Parker, 167 Va. 284, 
189 S. E. 339. 
We have already pointed out to the Court that in the Otey 
v. Blessing case, the Court held that it was a jury question 
as to whethe1· or not Otey was guilty of negligence in en-
tering Lee Hig·hway when the Blessing car was 18 or 20 steps 
away, the question being whether the Blessing· car was dan-
gerously near at the time. In. the instant case, the Temple 
truck was in the highway itself, when the Moses car was 371 
feet away. 
In W a.lker v. Crosen, supra, Elizabeth Riley Walker, Ad-
ministratrix of 1\farion Cromwell Harrison, sought to re-
cover damages for the death of her intestate from Melissa 
0. Crosen and Wilby Crosen, by alleging the negligence _of 
Wilby Crosen in the operation of a truck belonging to Me-
lissa 0. Crosen, it being claimed that Wilby Crosen violated 
Section 2154 ( 122) (a) of the Code of Virginia, because just 
prior to the collision, when the vehicles were meeting, Wilby 
Croson drove sharply to his left, to enter the Kidwell drive-
way, notwithstanding the fact he had seen Miss Anne Kern 
approaching· dangerously near, and at a terrific rate of speed. 
The plaintiff's intestate in that case was riding ,vith Miss 
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Anne Kern, as a guest. The case can be distinguished from 
the instant case by simply quoting from a part of Justice 
Gregory's opinion. In referring to the evidence of Wilby 
Crosen, it is said: 
'' He also said that he gave the hand sig11al for a turn when 
he was not 25 yards from a point opposite the driveway, 
and at that time he had not seen the car of Miss Kern, but 
could have seen it if he had looked; that he first saw it when 
it was at a paper box 240 feet away, and at that time its 
speed was terrific, 60 miles an hour. The next time he saw 
it, he was making the turn, and was about half •way 
26* across the highway. The car was then at the culvert, 
118 feet away, and he did not know whether the speed 
had been reduced.'' 
This admission by Wilby Croson, of seeing the approach-
ing car and noting its high speed, placed upon him a high 
degree of vigilance, to see that he could safely cross the 
highway. He convicted himself of negligence. In the instant 
case, when Mr. Temple prepared to enter the highway, the 
Moses car was either completely obscured over the brow of 
the hill, or was some 500 or 600 feet away, for, when Mr. 
Temple had actually gotten on the highway and partially 
made his turn, the car was still 371 feet away. 
We respectfully submit that the case of Walker v. Orosen 
is favorable to the defendants in that Justice Gregory recog-
nizes thoroughly the principle for which we contend-that is, 
in view of the favorable verdict by the jury for the def end-
ants, all conflicts in the evidence have been resolved in favor 
of the defendants. It will be o~served that Justice Gregory 
stated that it was unnecessarv to refer to the evidence of -
Miss Kern or 1\Iiss Benham; that the court would look only 
· to the evidence of Wilby Crosen, who convicted himself of 
primary neg·ligence when he stated that he made this turn 
to the left, in front of the Kern car, after having observed its 
fast speed and the dang·erous situation. 
The case of Brown v. Parker, s1.1,pra, merely enunciates the 
familiar principle of law that the negligence of the operator 
of an automobile is not imputable to his guest or .passenger. 
This proposition of law was fully presented to the jury in 
appropriate instructions given for the plaintiff. 
PROVINCE OF THE JURY. 
The Court's attention is ag:ain directed to the fact that 
the Court granted to the plaintiff every instruction requested 
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by he1· counsel, and, over vigorous objection of counsel 
27fl for the defendants, even granted two instructions "on 
the question of damages. The instructions granted the 
defendants in this case are free from objection. In fact, upon 
argument of the motion to set aside the verdict of the jury, 
counsel for the plaintiff assigned no ground, other than that 
the verdict was contrary to the law and the evidence, in that 
Mr. Temple was negligent, as a matter of law, and that his 
neg·ligence proximately contributed to the accident. 
A number of the instructions granted the defendants were 
taken from t;Iie case of Fru.it G1rowers Express Co. v. H u.lfish 
(Va., 1989), RS. E. (2d) 160. In that case, Justice Spratley 
said: 
''The jury were fully, fairly and accurately instructed on 
the law of the case. There were no objections to the instruc-
tions.'' 
The same situation obtains in the instant case, and, as 
stated in the opening paragraph of the argument made in 
this petition, the sole question for the Court's determination 
on this appeal is, whether the evidence is sufficient to sup-
port the verdict of the jury. If the negligence of Mr. Temple 
was a matter to have been passed upon by the jury, the jury's 
verdict is conclusive. 
Negligence will not be imputed,· or presumed, and in an 
action for negligent injuries, the burden is on the plaintiff 
to prove that the defendant was negligent, as alleged, and that 
this negligence was the proximate cause of the injury com-
plained of. Bailey v. Fore, 163 Va. 611; 117 S. E. 100, 103. 
In the instant case, there was a plain conflict in the evi-
dence as to whether Mr. Temple stopped befote entering the 
highway, and as to the position of the Moses car before Mr. 
Temple entered the highway, and immediately afterwards. 
There is a conflict in the evidence as to whether the Moses 
·car was in sight when Mr. Temple entered the highway. 
As stated in the recent case of York v. Cottle (Va., 1939), 4 
S. E. (2d) 373, at 375, quoting from Poole v. Kelly, 162 
Va. 270, 173 S. E. 537: 
28* *" The policy of the law has relegated the determina-
tion of such questions to the jury, under proper instruc-
tions from the court. It is their province to note the special 
circumstances and surroundings of each particular case, and 
then say whether the conduct of the parties in that case was 
such as would be expected of reasonable, prudent men, under 
a similar state of affairs. When a giyen state of facts is 
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s-qe!i th~t re3:sonable men may fairly differ upon the qµestion . 
as t,o whether there was negligence or not, the determination 
of t}le matt~r is for the jury.'' 
In the short opinion rendered by the trial co11rt in this c~se, 
it will Qe ol)served that while at one point he savs: 
''I have been unable to find in defendants' evidence any tes-
timony ~s to any act or omission of Mr. Temple in conflict 
·wi.th plaintiff'~ evidence. Mrs~ Brewer~s testimony is in 
linf:' ~iit4 the pl~h1tiff's evi4en~e. It certainly is not contra~ 
dictory'' (R., p. 17)-
in the s~une opinion he further says : 
~' * * * rh~ evidence of defendants beingi that tlle Moses Cijr 
w~s ~e~11 at th~ moment th~ Temple truck ~ntered the high:" 
way ~t a distance of l>~tween 300 a.n,d 400 fe~t fr9m t4e in-
tersection, and the clear evidence of the plaintiff on this point 
b~ing that th~ Moses car was 35 or 40 feet fr9m the intersec-
tion at the time Mr. Temple entered Highway 58" (R., p. 
1$) . 
. '!'he learned trial jitdge thereby recognize(], that there was 
a conf liot in the evidence. 
He further said : 
''Tlw Court is further of opinion that the ~vidence of the 
def e11dant shows that John A. Moses was guilty of negligence 
in the excessive speed at whi~h he was traveling on Route 58 
at the time pf the accident." (R., p. 18.) 
Under the well-est~hlished principles of law, and in light 
Qf the jury ~s verdict, the evidence of the defendants must be 
taken as true.f The evidence of the plaintiff that is in con-
flict must be disregarded. This being true, there is a plain 
conflict in the evidence, si~ce the "iitness for the defendant 
says the M9ses car :was between 300 and 400 feet a.way at 
the time ,Mr~ Temple was actually in the road, and the plain~ 
tiff~s witness says 35 or 40 feet away. 
The Court plainly erred in settingi aside the verdict of the 
jury, for, upon the plaintiff's motion to set aside the 
29* jury's verdict, the case *stood u~n a demurrer to the 
evidence, and the testimony-of· mtnesses for the Temple 
estate had to be accepted as true. In Thress v. Hackler, 155 
Va. 389, 154 S. E. 502, Justice Ep~s said: 
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'' In passing upon a motion to set aside a verdict the guid-
ing· principle for the court is not what it may think the jury 
ought to have done, or what -the court may think it would 
have done had it been sitting as a jury in the case, hut whether, 
as reasonable men, the jury could have found such a verdict 
upon the evidence. If this question can be · answered in the 
affirmative, the verdict of the jury should be sustained.'' 
This statement of Justice Epes has been recently approved 
by ,Justice Spratley, in Union, Trust Corp. v. Fugate (Va., 
1939), 200 S. E. 624, at 628. After quoting· the above, Justice 
Spratley said~ 
''If the rule were otherwise, and a court were vested with 
the authority to set aside the verdict of a jury merely be-
. cause it would have favored a different verdict as a mem-
ber of the jury, there would be no need for juries. The opin.: 
ion of the court would be wholly_ controlling and sufficient.'' 
Without repetition, may we again say that it is not a ques-
tion of what verdict the court may have rendered, sitting as a 
member of the jury. :Many cases may. be pointed out where 
the trial judges, and even judges of the Supreme Court of Ap-
peals of this state, have said that had they been upon the 
jury, their·verdict would have been different. The court~ have 
steadfastly held that they were without authority to disturb 
the verdict of a jury merely because their views upon the facts 
may have differed from the views of the jury. If the case be 
one of neg·ligence upon which fair-minded men may differ, .then 
the jury, as the triers of fact, are the sole judg·es of the~c .edi-
bility of witnesses. In addition, the jury in the instant· case 
had the peculiar advantage of having a view of the pre ises, 
which better enabled them to understand and interpret the evi-
dence. After having had this view, and at the scene of -the 
accident having· observed minutely the typography of the 
30* countryside, the distance of the intersection of the lane 
*and llighway from the top of the hill, the distance of the 
road from the Reps Jones house, and other physical facts, they 
have rendered a verdict in favor of the defendants. It has 
been said in a number of cases that when a jury has had the 
advantag·e of a view, their verdict is entitled to more weight 
than even under ordinary circumstances. 
) . 
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COJ.~CLUSION. 
}.,rom the whole case, we submit that the questions involved 
were solely ones of fact. Did Mr. Temple stop his truck be· 
fore driving into the hig·hwayt Did he driv:e his truclr out of 
the lane into the highway at a time when the Moses car was 
approaching so dang·erously near that a reasonably prudent 
man would not have entered the road at the time and under the 
conditions then existing? Was the speed and reckless manner 
in which John A. Moses operated his car, in which the plain-
tiff was riding, the sole cause of the accident? 
· There is a conflict in the evidence on all of.. these questions. 
The plaintiff's witnesses testified one way-the defendants' 
another. The credibility of the defendants' witnesses has not 
been questioned. The jury, after hearing all the evidence, hav-
ing a view of the scene of the accident, and being fairly and 
accurately instructed on the law of the case, returned aver-
dict in favor of the deftmdants. The facts were such that 
reasonable men may differ upon the question of whether the 
defendants' intestate was negligent or not, and the determina-
tion of the matter was for the jury. Their verdict should not 
be disturbed. 
·we, therefore, respectfully petition that the judgment com-
plained of in the foregoing petition should be reviewed and re-
versed, the verdict of the jury reinstated, and final judgment 
entered for the defendants. · 
A copy of this petition for a writ of error and super-
31 * sedeas was *delivered to counsel for Mary Ellington on 
the 10th day of January, 1940. 
This petition is adopted by petitioners as their brief, and 
counsel ask leave to be heard orally upon the presentation of 
this petition. 
Respectfully submitted, 
SALLIE B. TEMPLE, 
WILLIAM J. TEMPLE, 
ROY R. TEMPLE, 
Administrators of the estate of John Robert 
Temple, deceased, 
L. tT. HAMMACK, 
A. S. HARRISON, JR., 
B. A. LEWIS, 
Counsel for Petitioners. 
Petitioners, 
By Counsel. 
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We, L. J. Hammack, B. A. Lewis and A. S. Harrison, Jr., 
attorneys praGticing in the Supreme Court of Appeals of Vir-
ginia, do certify tµat, in our opinion, there is sufficient mat-
ter of error in the recqrd accompanying this petition to render 
it pr-oper that the judgment complained of be reviewed and 
reversed and the verdict of the jury reinstated. 
L. J. HAMMACK, 
A. S. H~R,RISON, JR., 
B. A-: LEWIS. 
Received January 12, 1940. 
E.W. H. 
February 8, 1940. ,vrit of error g-ranted and supersedeas 
awarded. 
EDW. W. HUDGINS. 
Received Feby. 10, 1940. 
M. B. W. 
RECORD 
Ple~s pefore the Circuit O~n1rt of tne Coµnty of Bruns-
wick, at the (JQurtl:wuse ther.eof, on tlie 20th d~y o{ Novem-
ber, 1939. 
Be it rememl?er~q. that heretof9re, to-wit, on the 8th day 
of August, 1938, came Mary Ellington, plaintiff, and filed her 
Notice of )Iotion for judgment against Sallie B. Temple, Wil-
liam J~ 'r~m.ple, and Rqy R. Temple, Administrators of the 
estate of John Robert Temple, deceased, which Notice of Mo-
tjoµ f qr j\ldgm.ent ia in the f olfowi~~ words and figLires, to-
wit: · 
Jli th~ Cir~11it Court of Brunswick County, Virginia. 
Mary Ellington 
'l). 
Sallie B. Temple, William J. Temple and Roy R. Tem.ple, A.d:-
ministra tors of the estate 9£ Jqh11 Robert Temple, deceased. 
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NOTICE OF MOTION FOR JUDGMENT. 
To: Sallie B. Temple, William J: Temple and Roy R. Temple, 
Administrators of the estate of John Robert Temple: 
You are hereby notified that on the 6th day of September, 
1938, at 10 :00 o'clock A. M., or as soon thereafter as the same 
may be heard, the undersigned, Mary Ellington, will move the 
Circuit Court of Brunswick County, Virginia, for a judgment 
against you, as administrators of the estate of John 
page 2 ~ Robert Temple, deceased, and against the estate of 
the said John Robert Temple, for the sum of Twenty-
five Thousand Dollars ($25,000.00), which said sum is due 
and owing to me by you as administrators of the estate of John 
Robert Temple, deceased, for damag~s, wrongs and injuries as 
hereinafter set forth, to-wit: 
That heretofore on Saturday, June 11, 1938, at about 11 :00 
o'clock A. M., J obn Robert Temple, now deceased, was the 
owner, operator and driver of, and had under his control a 
certain automobile truck knmvn as an International Truck, 
which said John Robert Temple was operating on, over and 
along· a certain Public Hig·hway known as Route 58, in said 
/County of Brunswick, Virginia, and also immediately prior 
/
. to the accident herein complained of was operating on and 
over a certain farm road at said point and pJace at and near 
··- the entrance-way of said side road to said Highw·ay, said 
entrance-way being to a certain farm owned by John Robert 
Temple and known as the Reps Jones Farm. 
That at said time and place the undersigned was a passen-
ger in an automobile operated and owned by John A. Moses, 
which said automobile is commonly referred to as a Ford 
Coach and was being- operated on said Route 58 in said 
County of Brunswick, Virginia, at or near the entrance-
way to the aforesaid Reps Jones Farm, and was proceeding 
in a N orthcrly direction. 
That the defendant's intestate, John Robert Tern-
page 3 ~ ple, in opera ting and driving his said truck became 
charged with the duty to drive and operate the same 
in a careful and prudent manner, a.t a speed which was law-
ful, reasonable and proper, having· due regard to the surface, 
traffic and width of the said Highway, and of any other con-
dition existing thereon, so as not to endanger the life, limb 
or property of any other person driving on said Highway or 
to injure or to do bodily hann, to keep said truck under proper 
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control, to stop before entering the Public Highway from a 
private or side road or entrance-way and to yield the right-
of-way to all vehicles approaching on said Public Highway; to 
make, keep and maintain a proper lookout for other automo- · 
biles and vehicles using· said Highway and to otherwise drive 
his said truck in the manner and form prescribed by the laws 
of the State of Virginia. 
But your intestate, the said John Robert Temple, notwith-
standing the duties, responsibilities and oblig·ations as afore-
said, but in utter disregard of them and each of them did 
t!!en and there at the time and place hereinbefore set out 
drive and operate his said truck in a careless, reckless, neg-
ligent and unlawful manner, without regard to the traffic 
and other conditions existing· at the said time and place and 
on said Highway; and carelessly, recklessly~ negligently and 
unlawfully failed to keep his said truck under proper control 
and carelessly, recklessly, negligently and unlaw-
page 4 ~ fully failed to stop his said truck in driveway of 
the lane or private driveway leading from the resi-
dence situated on the said fa1m known as the Reps Jones 
Farm, to the said Highway, known as Route 58, before en-
teri.ng said Highway, and carelessly, recklessly, neglig·ently 
and unlawfully failed to yield the right-of-way to vehicles ap-
proaching on said Highway, especially the automobile being 
driven at the time on said Highway by John A. Moses, in 
which the undersigned was a passenger; and carelessly, neg-
ligently, recklessly and unlawfuHy failed to make, keep. and 
maintain a proper lookout for other automobiles and ve-
hicles driving on the said Highway and carelessly, recklessly, 
negligently and unlawfully failed to drive and operate bis 
said truck in the manner and form prescribed by the laws 
of the State of Virginia. 
By reason of the things and matters heretofore alleged 
and as a direct and proximate result of the carelessness, reck-
lessness, unlawfulness and negligence aforesaid of the said 
decedent, ,J olm Robert Temple, in_ the operation of his said 
truck, being operated and driven by the said John Robert 
Temple in the manner aforesaid, out of the said private drive-
way into the said Public Highway from the plaintiff's right 
side of the Highway and immediately in front of the auto-
mobile in which the undersigned was a passenger, without 
stopping· and yielding the right-of-way to the ·said 
page 5 r. automobile in which said undersigned was a passen-
ger and by reason of said careless, reckless, unlaw-
ful and neglig·ent acts caused the automobile in which the un-
dersigned was a passenger to collide with, hit and strike the 
"-.'-
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said truck driven by the said John Robert Temple, and by 
the means of the said premises and as a direct and proximate 
result of the said careless, neglig·ent, reckless, and unlawful 
acts of the said John Robert Temple, the under~igned was 
thrown against and upon the said automobile in which she 
was riding as a passenger, driven by John A. Moses as afore-
said, on te the ground and causing the undersigned severe 
injuries, bruises, fractures, cuts and lacerations all over her 
body, face, arms and head, breaking and fracturing both legs, 
breaking and fracturing the undersigned's right arm, break-
ing and fracturing three or more ribs, breaking, knocking out 
and causing the loss of numerous teeth, causing internal in-
juries, the nature and extent of which is unknown at this 
time and causing her entire system to be seyerely shocked and 
as a result of the aforesaid injuries the undersigned has 
bee11 caused from said date to suffer great mental anguish 
· and physical pain and will continue to suffer and will undergo 
disability to her great damage and will be permanently in-
jured and will have permanent scars and bruises on her body, 
arms, legs and face; that the undersigned has been compelled 
to go to a Hospital and receive attention of Doctors, 
page 6 ~ N urscs and other specialists and to contract to pay 
great and divers sums of money in attempting to 
' 
be relieved and cured of said injuries and: to contract for ---
and expend g·rea t sums of money for drugs, and medicine in 
an attempt to cure and relieve said injuries in the sum of 
($2,500.00), Twenty-five Hundred Dollars, to date and here-
after will be further f orccd to expend large sums for pro-
fessional services, hospital bills, nurses' services, specialists, 
medicines and drugs in attempting to cure and relieve said in-
juries and will further suffer great and severe physical pain, 
nervousness, mental anguish, and permanent disability, and 
by reason of said injuries and resulting- disabilities, the un-
dersigned will continue to lose a great deal of time from 
employment. and may never be able to follow her gainful oc-
cupa t.ion, resulting· in the loss of great sums of money, to-
wit: ($22,500.00), Twenty-two Thousand Five Hundred Dol-
lars, and by reason of the said carelessness, recklessness and 
negligence of the said John Robert Temple, as aforesaid, and 
as a direct and proximate result thereof, the undersigned is 
and will permanently be disabled and disfigured and has 
thereby sustained great damages, wrongs and injuries to her 
person in the aggregate sum of Twenty-five Thousand Dol-
lars ($25,000.00). 
WHEREFORE the undersigned is enti~led to recover dam-
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ages from you as administrators of the estate of 
page 7 ~ John Robert Temple, deceased, in the amount here-
inbef ore set out and at which time and place afore-
said the undersigned will ask for judgment. 
E.P.BARROW,-
LANGHO&~E JONES, 
JOSEPH WHITEHEAD, JR., 
Counsel-for- Plaintiff. 
MARY ELLINGTON, 
By Counsel .. 
And at another day, to-wit, at a Circuit Court held for 
the County of Brunswick, on the 29th day of June, 1939, t.be 
following order ·was ente1·ed: 
This day came the parties, by their attorneys; and the 
defendants this day tendered and filed their plea of '' con-
tributory negligence", and plea of "not g'Uilty" to the plain-
tiff's notice of motion; Thereupon the plaintiff, by her at-
torneys, having this day ore ten·us tendered her replication 
in due form to said pleas, issue is thereupon joined between 
the parties in the premises of said pleas ; 
And, thereupon, a jury was selected, to-wit: Curtis Inge, 
W. R. Britton, J. ,v. Edwards, R. C. Rawlings, B. F. King, 
M. L. King and L. P. Elmore, who were thereupon duly sworn 
to try the issue joined, as aforesaid; 
And, thereupon, the jury having partly heard the evi-
dence were· adjourned over until tomorrow morning 
page 8 } at ten o'clock; 
And, thereupon, further proceedings in this case 
are continued until tomorrow mornmg· at ten o'clock. 
PLEA OF CONTRIBUTORY -NEGLIGENCE, FILED BY 
THE DEFENDANTS: 
The said defendants, without admitting, but expressly de-
nying that their decedent was guilty of any negligence which 
caused or contributed to the plaintiff's injury, pursuant to 
the statutes in such cases made and provided, give notice that 
in addition to all def ens es pro,veable trader the general issue, 
they intend to rely upon the contributory negligence of Mary 
Ellington in the following particulars: 
1. The said Mary Ellington, at the time of the injury com-
plained of, was voluntarily riding with one John A. Moses, 
whom she knew, or by the exercise of ordinary care, should 
have known, to be a fast, reckless, unsafe, and dangerous 
driver; that the negligence of the said John A. Moses was 
the proximate cause of the plaintiff's injury, and such neg-
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ligence is imputable, under the circumstances, to the plain-
tiff, which would bar a recovery in this action. 
2. The said plaintiff, at the time she received the injury , 
complained of, was riding on the car of one John A. Moses 
which was loaded with seven persons at the time, and the 
plaintiff well knew that such a number of persons was so 
many as to interfere with the proper operation of the auto-
mobile being driven by the said John A. Moses. The 
page 9 ~ said John A. Moses, the ref ore, was negligent in per-
mitting such a number of persons to ride with him, 
and his negligence, in this respect, was the proximate cause, 
or contributed to the plaintiff's injury, and, under the cir-
cumstances, such negligence of the said John A. Moses is 
imputable to the plaintiff. 
All of which said acts of negligence on the part of t!ie said 
Mary Ellington, were the direct and proximate cause of the 
plaintiff's injury, or efficiently contributed thereto, and, there-
fore, the plaintiff is not entitled to recover of the defendants 
damages in this action. 
SALLIE B. TEMPLE, 
WILLIAM J. TEMPLE, and 
ROY R TEMPLE, 
Administrators of the Estate of John 
Robert Temple, deceased. 
By Counsel. 
A. S. HARRISON, JR., 
L. J. HAM1'fACK, 
B. A. LEWIS, 
p. d. 
PLEA OF NOT G,UILTY, FILED BY THE DE-
FENDANTS: 
The said defendants, by their attorneys, come and say that 
they are not guilty of tl1e premises in this action laid to their 
charg~, or any part thereof, in the manner and form as the 
plaintiff hath complained. And of this the said defendants 
put themselves upon their country. 
page 10 ~ SALLIE B. TEMPLE, 
WILLIAM J. TEMPLE, and 
ROY R. TEMPLE, 
Administrators of the Estate of John 
Robert Temple, deceased. 
A. S. HARRISON, JR., 
L. J. HAMMACK, 
By Counsel. 
B. A. LEWIS, 
p. d. 
/ 
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And ,at another day, to-wit, at a Circuit Court continued 
and held for the County of Brunswick, on the 30th day of 
June, 1939, the following order was entered: 
This day came again the parties, by their attorneys; and 
the jury sworn on yesterday again appeared in Court pur-
suant"to their adjournment on yesterday, to-wit: Curtis Inge, 
W. R. Britton, J. W. Edwards, R. C. Rawlings, ,B. F. King, 
l\L L. King and L. P. Elmore, who having heard all the evi-
dence introduced on behalf of the plaintiff and the def end-
ants; · 
Whereupon, the plaintiff, by her attorne.ys, moved the 
Court to allow the Jury a view of the scene of the accident 
mentioned in the notice of motion, in which said motion the 
defendants, by their attorneys, concurred; 
Whereupon it is accordingly ordered that H. ]l. Valentine, 
Sheriff, who was sworn to-wit: "You will then and there 
--· truly perform the duties of a shower, that you will 
( page 11 ~ conduct the jury to the scene of this accident and 
) show them U.S. Highway 58 from the top of the 
: knoll west of the road leading to the Reps Jones place, and 
: east as far as the jury wishes to see the road; also the farm 
~ road leading to the Reps Jones homestead from Highway 5S 
: to the farm house on that road, and so much of the farm 
\ house and that. road as the jury wishes to see; that you will 
, not permit any other person to appear ,and give testimony or 
; evidence or point out any other place on this view. So Help 
i You God.'' 
i And, thereupon, the jury with the sheriff had a view of 
\ the premises, and said view having· been accomplished again 
1appeared in Court in the custody of the sheriff, and were 
\adjourned over until tomorrow morning at eleven o'clock; 
\ And, thereupon, further proceedings iri this case are con-
tinued until tomorrow morning at eleven o'clock. 
And at another day, to-wit, on the 1st day of July, 1939, 
the following- order was entered: 
This day came again the parties, by their attorneys; and 
the jury again appeared in Court pursuant to their adjourn-
ment on yesterday, to-wit: Curtis Inge, W. R. Britton, J. 
W. Edwards, R. C. Rawlings, B. F. King, M. L. Kirig, and 
L. P. Elmore, who having received the instructions of the 
Court, and argument of counsel, retired to their room, and 
after some time again appeared in Court and rendered a 
verdict in the followh1g words, to-wit: 
'-
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page 12 } "We, the jury, find the verdict in favor of the 
defendants. Lawrence P .. Elmore, Foreman.'' 
.And, · thereupon, the plaintiff, by her attorneys, moved 
the Court to set aside the said verdict and grant her a new 
trial on the ground that said verdict is contrary to· the law 
and evidence, and on such further grounds as may be here-
after assigned, and the plaintiff may be advised; the hear-
ing and disposition of which motion is continued until some 
future and convenient date. 
And at another day, to-wit, on the 28th day of Septem-
ber, 1939, the following order was entered: . 
This day came the parties again by their attorneys, and 
the Court having maturely considered· the motion ,of the 
plaintiff, Mary Ellington, to set aside the verdict of the jury 
heretofore rendered herein, and the Court having heard ar-
gument of both counsel for the plaintiff and defendants on 
the 8th day of September, 1939, and having taken time to 
consider the same, the Court doth sustain the motion of the 
plaintiff to set aside the verdict of the jury on the grounds 
that the evidence shows and the Court so holds as a matter 
of law, that the defendants' intestate, J. R. ·Temple, was 
guilty of neglig·ence which was the efficient, if not the proxi-
mate cause of the injury to the plaintiff, Mary Ellington, 
and the Court is further of the opinion that the verdict of 
the jury heretofore rendered should be set aside 
page 13 ~ and a new trial ordered limiting the inquiry by 
the jury on a_ new trial to the determining of the 
amount of damages. . 
It is therefore adjudged and ordered that the verdict of 
the jury heretofore rendered herein, be and the same is 
hereby set aside, and the plaintiff is granted a new trial, and 
on a new trial the inquiry of the jury shall be limited to 
the determination of the amount of damages sustained by 
the plaintiff to all of which the defendants, by counsel, ex-
cept. · 
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OPINION OF COURT. 
Waverly, Va. Sept. 10, 1939. 
:Mr. Langhorn Jones, 
Attorney at Law, 
Chatham, Virginia. 
Mr. E. P. Barrow, 
Attorney at Law, 
Lawrenceville, Va. 
Mr. A. S. Harrison, Jr. 
Mr. B. A. Lewis, 
Mr. L. J. Hammack, 
Attorneys at Law, 
Lawrenceville, Va. 
Gentlemen: 
Re : Mary Ellington v. Sallie B. Temple, et als.,. 
A.dmrs. J. R. Temple, deceased. 
This case, which was tried by the jury in Circuit Court of 
Brunswick County on June 29-30 and July 1, 1939, in which 
the jury returned verdict for defendants, stands on motion 
for new trial on the grounds that the verdict is 
page 14 ~ contrary to the law and the evidence. 
The case, handled by eminent counsel for both 
sides, has been fnlly and fairly argued by counsel, orally and 
on briefs. I am conscious of the responsibility resting upon 
the Court in passing· upon the yerdict in a case as important 
as this case is, in which so many persons are interested by 
reason of the fact that the accident involved in the case re-
sulted in the death of one of the most prominent citizens of 
Brunswick County, the late Mr. J. R. Temple, formerly Treas-
urer of the County, and in the death of one lady, the wife of 
Mr. John A. Moses, causing permanent injuries to several 
others, including the plaintiff. However, it is comforting to 
know that any error committed by this Court is subject to 
be corrected by our Supreme Court. 
In passing upon the motion in this case, the Court should 
consider the case as on a demurrer to the evidence. That the 
evidence of the witnesses for Temple estate must be ac-
_cepted as true. Thress v. Ha.ckler, 155 Va. 389, 154 S. E. 
502. 
In passing upon the motion, the '' guiding principal for 
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the court is not what it may think the jury ought to have 
done, or what the court may think it would have done had it 
been sitting as a jury in the case, but whether as reasonable 
men, the jury could haye found such a verdict upon 
page 15 ~ the evidence. If this question can be answered in 
the affirmative, the verdict of the jury should be 
sustained." Thress v. Hackler, 155 Va. 389. 
Mrs. Ellington was a passenger (guest) in the car of John 
A. Moses. As stated in the case of Brown v. Parker, 167 Va. 
286: '' there are some conflicts in the decisions, but it may 
· be regarded as settled by the overwhelming weight of au-
thority that the negligence of the driver of an automobile 
will not be imputed to · a mere passenger''. 
The Temple estate went into the case with '' the presump-
tion thafthe defendants' intestate was free from negligence". 
'' Where there is · positive evidence the presumption that the 
actor was free of negligenc.e disappears." Yeary v. Hol-
brook, 171 Va. 266. 
Judg·e Holt in the case of Brown v. Parker, 167 Va. 290, 
says: ''If without more, two automobiles, travelling upon 
intersecting highways run into each other at the point of in-
tersection, plainly there could be no recovery by either driver. 
The chance which each had to avoid the accident was com-
mon· to both and of court to permit both of them to invoke 
the doctrine of last clear chance would lead to impossible 
results.'' 
The accident happened on route 58, at the intersection of. 
private driveway of the Reps Jones place and route 58. The 
· evidence showed that the impact occurred: The 
page 16 ~ marks Mr. Dameron said (R., 116) were 15 or 
16 ft. from the intersection. The impact-that is 
from what he called the spread of the tire was 19.6 from cen-
ter of intersection (R. Dameron) (116) ; the private drive,vay 
was 11.7 (Mr. Love, R. 78) ; driveway from ditch to ditch 
was 20 ft. The private driveway spreads just as it enters 
route 58 (Mr. Love R. 180); The impact from all evidence 
having occurred just opposite western end of the spread of 
the private driveway at point of entrance into the highway, 
it is clear that accident happened at the intersection, and this 
is strengthened by exhibit .No. 7, showing where the force 
of blow struck truck; showing that the truck had not straigl1t-
ened out in route 58 at time of impact. 
Sec. 2154-(124) provides: "'The driver of a vehicle enter-
ing a public hig·hway from a private road or driveway shall, 
immediately before entering such highway, stop, and upon 
entering· such highway shall yield the rig'.ht of way to all 
vehicles approaching on such highway.'' 
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'' ·when negligence of two or more persons concurs in pro-
ducing a single invisible injury, then such persons are jointly 
and severally liable, although there was no common duty, 
common desig11, or concert of action." Cited in Brown v. 
Pa.rker, 167 Va. 191. 
I have been unable to find in defendants' ~vidence any tes-
timony as to any act or omission of Mr. Temple in 
page 17 ~ conflict with plaintiff's evidence. :Mrs. Brewer's 
testimony is in line with the plaintiff's evidence. 
It certainly is not contradictory. She said she did not think 
Mr. Temple stopped when he entered the highway. She could 
not say whether he did or did not. She further said she saw 
Mr. Temple's truck after it entered highway, that is, the side 
of it. She could not have seen the whole side of the truck, as 
it is clear from exhibit No. 7, that the truck had not straight-
ened out so that the full side could have been seen by her; 
later in her testimonv she said she saw truck as it turned into 
highway. She further testified that she saw Moses' car at 
third telephone pole. 
"It is of course true that a plaintiff must prove his case 
and that negligenc.e is not to be presumed from the mere 
happening of an accident unless it is of such nature that the 
doctrine of res ipsa loquitur can be applied; until the plaintiff 
has made out a pr-ima fac·ie case a defendant is required to 
do nothing * * * . '' Duke v. Duck, 150 Va. 406, 143 S. E. 692. 
It can not be questioned in this case that the plaintiff 
made out a case of negligence on the part of Mr. Temple. 
John A. Moses, the driver of the car in ·which plaintiff was 
a guest testified that when he first saw the Temple truck he 
was ( estimating) about 35 ft. from him as he came into high-
way; that he saw that Mr. Temple was not going· 
page 18 ~ to stop; that instantly he applied his brakes, blew 
his horn and veered to his left. 
From what I have already said this court is clearly of opin-
ion that the evidence of plaintiff shows clearly that at the time 
Mr. Temple entered highway 58 from his private driveway 
that he failed eit1rnr (first) to stop as required by law, or 
(second) that he failed to yield the right of way to the Moses 
car in which the plaintiff was a guest in. was approaching at 
the time and place on said hig·h,vay, the evidence of defend-
;rnts being that the :Moses car was seen at the moment the 
Temple car entered the hig·hway at a distance of between 300 
and 400 ft. from the intersection, a.nd the clear evidence of 
the plaintiff on this point being that the Moses car was 35 
Sallie B. Temple, et al., v .. Mary Ellington. 37 
or 40 ft. from the intersection at the time Mr. Temple entered 
highway 58. 
The court is further of opinion that the evidence of the de-
fendants shows that John A. Moses was guilty of negligence 
in the excessive speed at which he was travelling on route 
58 at the time of the accident; such · negligence on the part 
of the said ,John A. Moses can not be computed to the plain-
tiff in this case; that in the whole case the evidence shows 
that both defendants' intestate, J. R. Temple, deceased, and 
John A. Moses, the driver of the car in which the plaintiff 
was travelling, was guilty of negligence, their negligence con-
curring to constitute the proximate case of the in-
page 19 ~ juries complained of; that in any event the evidence 
shows, and the court holds as in matter of law, that 
defendants' intestate, J. R. Temple, was guilty of negligence 
which was the efficient if not the proximate cause of the in-
, jury complained of, and that in either event he is liable for 
damages naturally resulting, and that the plaintiff had the 
right to sue either, defendants' intestate, or the driver of the' 
car in which he was travelling, or both. 
For the above reasons, the court is of opinion the verdict 
of the jury should be set aside, a new trial ordered, limiting 
the inquiry by the jury on new trial to determination of the 
amount of damages. 
You rs Yery truly, 
rwa/f. ROBER,T W. AHINOLD, Judge. 
And at another day, to-wit, on the 24th day of October, 
1939, the following· order was entered: 
This day came the plaintiff, Mary Ellington, by counsel, 
as well as the defendants, by counsel, and the plaintiff, by 
counsel, moved the Court for a change of venire, the defend-
ants, by counsel, having· waived notice thereof, and thereupon 
the plaintiff stated in open. court her grounds for the same, 
and after arg·ument, by counsel, the court doth 
page 20 ~ overrule the motion of the plaintiff fqr change of 
venire. 
vVhereupon, the plaintiff, by counsel, moved the Court for 
a special jury under Section 6005 of the Code of . Virginia, 
and the Court after hearing argun1ent of counsel, bemg of the 
opinion that a special jury should be allowed, the Court cloth 
sustain motion of the plaintiff for a special jury, to which 
the defendants except. 
II 
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And at another day, to-wit, on the 20th day of November, 
1939, the following order was entered: 
This day came the plaintiff by her attorneys, and the de-
fendants, by their attorneys. Thereupon came a special panel 
of twenty persons who were summoned by the sheriff of this 
County and found to be free of all legal. exceptions and quali-
fied to serve as jurors, from which list sixteen persons were 
chosen by lot, and the attorneys for the plaintiff and the de-
fendants alternately struck two each, leaving the following 
jurors, namely: Leon Jones, J. N. Abernathy, T. L. CaUis, 
W. J\L Goodwyn, N. T. Lewis, P. J. Walton, W. L. Wiley, 
Hodges L. Matthews, Lee Glidewell, W. B. Jones, R. E. Lee, 
and C. M. Poarch, who being· formed according to law ancl 
sworn to well and truly try the issue joined, to-wit: the 
amount of damages, if any, to which the plaintiff is entitled 
and having fully heard the evidence of Mary Ellington and 
Dr. H. W. Pritchett, and others, instructions of the court, 
and argument of counsel, retired to their room, 
page 21 ~ and after some time appeared in Court, and upon 
their oath do say, ''W c., the jury, find for the plain-
tiff and assess her damages in the amount of· Eleven Thou-
sand Dollars ($11,000.00).'' 
C. ::M: POARCH, Foreman." 
Whereupon the defendants, by counsel, inoved the court 
to set aside the verdict of the jury because contrary to the 
law and evidence, and without evidence to support it, and 
for errors heretofore assigned, which motion the court over-
ruled, to which the defendants, by counsel, excepted. It is, 
therefore, considered by the court that the plaintiff do re-
cover of the defendants the sum of Eleven Thousand ($11,-
000.00) Dollars, the amount by the jurors in their verdict as-
certained, with interest from the 2oth day of November, 1939, 
and her costs by her in this behalf expended. 
And the defendants, by counsel, indicating their desire to 
apply to the Supreme Court of Appeals for a writ of error 
, to said judgment, it is ordered that the judgment be sus-
pended until the 20th day of January, 1940, upon the defend-
ants or someone for them entering into a suspension bond 
within 10 days from this date in the penalty of $1,000.00, 
conditioned according to law. 
And the defendants, by counsel, by and with consent of 
the plaintiff by counsel, as well as the court, agreed to waive 
Sallie B. Temple, et al., v. Mary Ellington. 39 
the copying· into the record the evidence this day presented 
before tlie jury on the- question of damages. 




Sallie B. Temple, William J. Temple and Roy R. Temple, 
Administrators of the Estate of John Robert Temple, De-
ceased. 
RECORD. 
Stenogra.phic report of all the testimony, together with 
all the motions, objections and exceptions on the part of the 
respective parties, the action of the Court in respect thereto, 
all the instructions, amended, granted and refused, and the 
objections and exceptions thereto, and all other incidents 
of the trial of the case of Ma.ry Ellington v. Sallie B. Temple, 
William J. Temple and Roy R. Temple, Administrators of 
the Estate of John Robert Temple, Deceased, tried in the 
Circuit Court of Brunswick County, Virginia, on June 29-30 
and July 1, 19·39, before Hon. Robert W. Arnold, Judge of 
the Third Judicial Circuit of Virginia. 
Present: Messrs. Joseph Whitehead, Jr., Langhorne 
.Jones and E. P. Barrow, for the plaintiff. 
Messrs. L. J. Hammack, A. S. Harrison, Jr. and B . .A. 
Lewis, for the defendants. 
Phlegar & Tilghman, 
Shorthand Reports, 
Norfolk-Richmond, Virginia. 
page 23 ~ Note : The Jury was selected and sworn. The 
witnesses were sworn and excluded from the Court-
room . 
.Opening statements were made by Mr. Barrow on behalf 
of the plaintiff and by Mr. Hammack on behalf of the de-
fendants. 
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JOHN A. MOSES, 
a witness on behalf of the plaintiff, being first duly sworn, 
testified as follows: 
Examined by l\fr. Jones: 
Q. I believe that this is Mr. John A. Moses? 
A. That is correct. 
Q. Mr. Moses, where do you live? 
A. I lived, when this accident occurred, at 86 Richmond 
Avenue, Schoolfield; I am now living with my mother near 
Chatham. 
Q. What was your occupation at the time that this acci-
dent happened? 
A. Stationary fireman. 
Q. At what plant? 
A. At the Riverside and Dan River Cotton Mills, School-
field, Virginia. 
Q. That is, your occupation was firing the boiler at the 
mill! 
A . .Yes, sir, operating a mechanical stoker. 
page 24 ~ Q. I want to ask you first how long had you 
been driving an automobile? 
A. Twenty-:five years; I learned in the summer of 1914. 
I had driven twentv-four vea.rs when this ac(l.ident occurred. 
Q. ]\fr. Moses, had you ever had an accident before this? 
A. No, sir, I never had. This is the first accident I have 
been involved in. 
Q. On the occasion, ,June 11, where were you going! 
A. Going to Norfolk. 
0. Were you driving your car? 
A. Yes, sir. 
·Q. What kind of car were you driving? 
A. It was a 1937 delux model Ford coach, a two door car. 
' Q. That is, you let the front seat down to get in Y 
A. The front is one solid seat, and it is hinged so as to 
allow passengers to get into the back. 
Q. What were you going to Norfolk for?· 
A. I was going· there primarily to carry my daug·hter to 
visit her great aunt. 
Q. Who accompanied you on that trip? 
A. My wife, my daug-hter, Mrs. Mary Ellington, Mrs. Lucy 
Di~, Mrs. Ellington's daughter Florence Ellington-Mrs. El-
lington, Mrs. Dix, Mrs. Ellington daug·hter Flor-
page 25 ~ ence Ellington and Mrs. Ellington's granddaugh-
ter, a child of about six years old. 
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Q. Where did you leave from T 
A. I really left from Mother's home near Chatham. 
Q·. What time did you leave I 
A. Twenty minutes to eight. 
Q. Do you recall how you fix that? 
A. Yes; my daughter asked me what time it was; she had 
on a wrist watch and it was run down, and I referred her to 
the clock on the dashboard, which I was sure was ·correct 
because I had· set it that morning by a twenty-three jewel 
railroad watch. I used to fire on the railroad. 
Q. Now, how far is it from the place that you lived out;. 
side of Chatham to the place that the accident occurred Y 
A. As near as I can figure out by road map, it is between 
90 and 100 miles. 
Q. Between 90 and 100 miles 1 
A. Yes, as near as I can figure it out by the road map: 
Q. I believe the acident happened about four miles south 
of L-awrenceville? 
A. S9 far as I know. It. is between here and Brodnax, any-
how. I understand it is about four miles. · 
Q. Now, at the time of the accident, what were· the relative 
positions of the several oooupants of the cart 
page 26} A. I am sure ·about the occupants on the front 
seat: I was d1·iving, of course, under the steering 
wheel; my wife was sitting in the middle, my daughter on 
the extreme rig·ht-hand side on the front seat. I am not. ab-
solutely sure a.bout the occupants of the rear seat but, so 
far as I know, Mrs. Ellington was on the extreme right-hand 
side and Mrs. Dix in the middle and Florence Ellington on 
the extreme left, and the girl. Romewhere back there, I un-
derstand in Mrs. Dix lap, but I am not sure about that. 
Q. There were three occupants on the front seatY 
A. Yes. 
Q. What size person was your wife? 
A. She weighed, I think, about 134 pounds; she· was a 
medium sized woman. 
Q. By her being· in the front seat of the automobile, did 
it in any interfere witb your driving tl1e car? 
A. Not in the least. The seats are designed to carry three 
pa.sseng·ers. I have seen them advertised to carry three peo-
ple. 
Q. Were you in the least crowded or hampered? 
A. Not in the least.. There was plenty of room. 
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Q. Can you tell approximately what time the accident oc-
curred? 
A. I understand it happened about 11 o'clock. 
Q. Mr. Moses, I wish you would tell the Court 
page 27 ~ and the Jury, in your own words, what happenecl 
at the time of tI1is accident. 
A. I wa.s proceeding· east on Route 58, on the right-hand 
side of the road, of course. I saw Mr. TempJe.'s truck en-
tering· the road. He was driving, as near as I could estimate 
the speed under tpe -circumstances, a.bout 20 to 25 miles an 
hour,-what I would. consider a rather rapid rate of speed 
to be entering the-}iighway. 
I saw if he did not s1ow down,-I realized the moment my 
eyes rested on him, tbat he did not intend to stop. 
I realized I was faced with an emergency and I put my 
hand on the horn, my foot on the brake and veered to the left, 
all one series of motions. Mr. Temple came out of the side 
road-be didn't come out and turn as if it was one of these 
little buttons at a street corner, but he come out and turned 
in that direction, and he was crossways of the road, a.nd as 
I veered my car I struek him broadside in the middle of his 
truck at the door. 
Q. Can you illustrate to the jury-have you been there 
and have yon see the place of accident since it occurred f 
A. Yes, sir. 
Q. I ask you if this does not fairly represent the situation 
as it existed where the accident occurred 1 
A. As far as I can tell, it does. 
page 28 ~ Q. You have been there and have seen the place? 
A. Yes, sir. 
Q. This is Route 58, and Lawrenceville is in this direc-
tion (indicating) Y 
A. That is- right. 
Q. ,vhich is northeast, and Brodnax is in this direction, 
which is west, and the road which lends from Mr. Temple's 
farm is soutll; assuming that this is Mr. Temple's automo-
bile and that the green car is your automobile, I wish you 
would please show the jury what happened at that time? 
A. As near as I am ahle to say, Mr. Temple, when I first 
saw him, was at the edge of the road. Just 110w far it wae 
from the actual edge of the road I can't say, because, as 
I told you before, I realized I was confronting a dangerous 
situation, and I was dangerously close to him when I first 
saw him. 
As near as I can tell, he came out of the road somewl1at 
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like that (illustrating). As soon as I saw him, as I told 
you before, I put my hand on the horn button and applied 
the brake and veered the car to the left, and, as I veered the 
car to the left, it put me into him like that (Hlustrating). 
Q. As I understand you, Mr. Temple had partially made 
his turn when the collision occurred? 
A. Yes, sir, partially. I suppose that is more accurately 
the way, and if the road was wider and my car 
page 29 ~ was here I would have come into him like that 
(illustrating). · 
Q. How far away would · you say or could you estimate 
how far awav vou were from the intersection at the time 
Mr. Temple drove into the road? . 
A. I would say when I first saw Mr. Temple that I was 
approximately the distance from here to the back wall from 
him. 
Q. So you do not at.tempt to estimate any point or speed, 
or approximate distance? 
A. No, I do not. 
Q. Do you remember anything after the accident hap-
pened? 
A. I remember regaining consciousness. I was knocked 
unconscious the moment of the impact and I remember re-
gaining consciousness. My first faint recollection was that 
I heard someone say, "Wipe that off." Of course, he didn't 
use exactly that tone· of voice, but they said, "Wipe that 
off,'' and someone wiped my nose, and I opened my eyes and 
I remember someone speaking to me, but I don ~t remember 
what was said. · 
Q. You were ~emi-conscious, as you say 1 
A. I would say I was. · 
Q. At the time the accident occurred, can you give the 
jury an estimate how fast you were running? 
A. I was running between forty and forty-five 
page 30 ~ miles an hour. · 
Q. I believe you say you left Chatham or near 
Chatham at twenty minutes to eight J 
A. That is correct. 
Q. And t.bat this accident happened around 11 o'clock? 
A'. Yes, sir. 
Q. Had you stopped anywhere? 
A. Yes, sir; we made two stops; we stopped at a filling 
station and bought some coca-cola. I do not remember just 
where that was, but it was somewhere in the vicinity of 
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South Boston, and we stopped somewhere in the vicinity of 
South Hill and bought coca-cola again and the ladies went 
1 to the rest room. I imagine both stops would not take more 
than fifteen minutes. 
Q. Do you mean both together? 
A. Both together. I imagine the first stop was about five 
minutes and the second stop about ten minutes. 
Q. On this particular trip had you been driving at an 
excessive rate of speed 1 
A. No, I had not. Mrs. Ellington had spoken to my wife 
when they discussed making· this trip with us and told her 
that her daughter Florence had been in two automobile acci-
dents previously, and, of course, we did not know that this 
automobile accident would happen; she told my wife she. was 
nervous, and requested, if they came, that we would 
_page 31 ~ not drive fast, and my wife assured them that 
we would not, and spoke to me about it, not to 
make the people nervous. 
On the morning· we left, Mrs. Dix spoke to me about driv-
ing fast, and I assured her that we would not drive fast 
and would drive in such way that they would not be nervous. 
Q. Mr. Moses, had you looked at your speedometer at any 
time prior to this? ~ 
A. I notice my speedometer practically . all the time I am 
driving·. I glance at it occassionally. Having driven as much 
as I have, I usually know pretty well ·what speed I am driv-
'ing, and I noticed it. particularly that morning and tried 
to drive at 40 miles an hour so as not to make these people 
nervous. 
Q. Did you know Mrs. Ellington before Y 
A. Mrs. Elling·ton worked in the same department my wife 
did. 
Q. Where? 
A. In the weave room at Dan River Mills. I never saw 
Mrs. Ellington before and her daughter before we got there. 
I think we paid one visit to her home at her son's death. My 
wife had a good acquaintance with her, worked in the same 
department. and t]rny were very well acquainted and better 
than I, but I knew Mrs. E11ingion as I had met her. 
Q. Did you request Mrs. Elling-ton to go with 
page 32 ~ you to Norfolk? 
A. I think my wife did. In fact, I know that 
she did. 
Q. And she was your guest on this occasion f 
A. That is right. 
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Q. Did Mrs. Ellington assume . any kind of control over 
the automobile, in any wayf 
A. None whatever. 
Q. Did she pick the road you were going on f 
.A. No; she didn't even know the road that we would come, 
I don't suppose.· If she did~ she didn't discuss it with me. 
Q. At the time the accident occurred, I wish yon would tell 
the Jury whether you saw the car or truck of Mr. Temple 
before it entered the road 7 ' 
A. No, I did not. 
Q. What were the physical conditions there 7 
A. There was wheat growing in the field there, and when 
I first saw Mr. Temple he was entering the road. I- ·saw ·· · 
the place where the accident occurred this morning as we 
passed. There is corn . growing there. Of course the corn 
may be higher in spots but I would say the general condi-
tions are the same now· as what they were then. 
I could not see Mr. Temple, and I did not see him until 
he was out of the road and actually entering the road. . 
Q. Were you paying attention to where you were going? 
A. Certainly. I was looking down the road. I 
page 33 } was not looking off into the field. · 
Q. Was there anything to warn you that there 
was any i·oad there? 
A. No; there was no sign or any indication that there was 
- a side road there, and I didn't have any idea that there was 
a road there until I saw the truck come right out in front 
of me. 
Q. Mr. Moses, while you were driving, did you at any time 
see anybody following you? 
A. No, I didn't see anybody followin~. I can't say I looked 
into the mirror immediately before the accident or at any 
particular time, but I am in the habit of glancing into .the 
mirror to see what is behind me. · 
I think a man who has driven a car as long as I have and 
through traffic in large cities, that it is very necessary. 
I may have seen people passing on the road, but I was not 
a.ware of anyone following me, and if there was anybody 
following me for any distance, I feel sure I would have seen 
them. · 
:Mr. ,Jones: I think that is all. 
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page 34 ~ CROSS EXAMINATION. 
By Mr. Lewis= 
Q. You say yon have been driving an automobile twenty-
five yearsf 
A. Twenty-five years; yes, sir. 
Q. Are you anything· of a mechanic? 
A. Somewhat .. ~ . 
Q. You Imo~· about the mechanics of an automobile f 
A. Somewhat·.· I am not an automobile mechanic, but I know 
something about them. 
Q. What was the condition of your brakes at the time of 
the accident f 
A. Excellent. I had t.Ilem tested the day before. I had 
them adjusted by ,the Crowell Automobile Company, in Dan-
ville, and Mr. Jones has tl1e bill. 
Q. Is that a four-wheel mechanical brake on your carf 
A. Yes. 
Q. Within what distance will they bring a car to a stand-
'.still, driving· at 40 miles an hour? 
A. I never made any particular tests, but I have read the 
braking distance on a car going 40 miles an hour is some-
where in the neighborhood of 126 feet. I never made any 
tests to seP. the exact distance. I know that it takes more 
distance than from here to the wall-more distance than from 
where I saw Mr. Temple. Since this accident oc-
page 35 ~ cured, I have placed my car as near , as possible 
between 40 and 45 miles an hour and drove up to 
what I estjmated the distance that Mr. Temple was from· me 
when I s~.w him, and I made the motion, slightly throwing 
the ea.r to the left and touching the brake and touching the 
ho;rn button, and the result of my experience, as shown me 
by t.he time I could get the brake on, I would not have been 
further from the object than from here to the end of that 
table. 
Q. I do not doubt that is true, but that doesn't apply af-
ter the brakes bad been put on. That applies before you ap-
plied, them f 
A. Yes. 
Q. What side of the road were you driving on f 
A. I was driving on the rig·ht-hand side. When I saw 
Mr. Temple I veered to the left in the hope of running around 
him. 
Q. You were on the right-hand side Y 
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A. Yes. 
Q. We expect to s~ow the brakes were applied 39 feet. be".' 
fore you struck him, and that was on the left-hand side; do 
you deny that Y 
A. Yes. 
Q. We expect to·show the ac-eident occurred on ~fr. Temple's 
extreme right of the road; are you prepared to deny that T 
· · A.- I am. As to the exact position the cars were 
page 36} in when we struck, I don't know. · 
Q. I am not talking a bout that. This is a pho--
tograph which we will introduce, that was taken on the day of 
the accident; we expect to ·prove that that mark right there 
was- made with the brake drum of your car; on which side 
of the road is that? 
A. That is on-the left side of the road. You say that was 
made by the brake drum T • -
Q. Yes. 
A. AB I told you, I had. veered the car to the left, and the 
other would be near the center. · 
Q. That would be four feet eight inches on the left . 
. A. Yes. 
Q. The accident did not occur on the right but on the 
left? 
_A. Yes. That would place my right wheel over the cen-
ter. I told you I veered my car and attempted to run around 
him. 
Q. With what part of the automobile is the speedometer 
connected? 
A. I believe it is connected with the drive shaft, but I don't 
actually know. . . . 
Q. It measures the revolutions of the drive shaft? 
A. Yes; that is my impression. 
. · · Q: I understood you to say that you did not see 
page 37 } · the Temple car until it popped into the road in 
front of vou? 
A. I said I saw the Temple car entering the road. 
Q. Is there anything shown by that photograp11 which 
would c.,bstruct your view? 
A. No; there is nothing except the· wheat was there and 
the dip in the road was there. 
Q. This Picture No. 2 was also taken on the day of the 
accident; it shows the highway looking ea.st in the direction 
in which you were coming, at a point over which your car 
was traveling; will you look at that picture and see if the 
wheat obstructs the automobile T · 
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A. The wheat does not obscure the automobile from the 
point that this was taken, but I am sure tha.t I was much 
nearer to the other road than this. It was not my duty to 
look across the wheat, but to look clown the road. 
Q. You seem to know your duty very well, but I want to 
ask you, do you mean to tell the jury· you could look down 
the road and so narrow vour vision as not to be able to see 
the automobile in twenty feet of the side of the road? 
A. At the point whe1:e this picture was taken, that may 
be true, but I was nearer to that point when Mr. Temple came 
out. 
Q. You mean to say the car would have been obscured at 
a point between where this picture was taken and 
page 38 ~ where you first saw it? 
A. No, it would not be obscured, but if your at-
tention is directed down the highway, anything approach-
ing from the side that you didn't know was coming, might 
easily escape your attention. 
Q. You do say that the point at which the picture was 
taken is a considerable distance· west of where vou first ob-
served the car? · 
A. Yes. 
Q. And yet at this point the car on the intersection is 
plainly visible. Do you wish to convey to the Jury the idea 
that between the point where this picture was taken and 
the point where you first saw the Temple car, the car on the 
roadway would have been obscured f 
A. I can't say positively about that. I do know I did not 
see the. car until it was entering the road. 
Q. The question is not whether you saw the car, but 
whether you oug·ht to have seen it. 
A. Yes. 
Q. If you could have seen it I think you should have seen 
it-
Mr. Barrow: Your Honor, we object. 
Tlie Court: That is a legal question. 
By Mr. Lewis: 
· Q. Is there anything· the matter with your eyes V 
page 39} A·. No. 
Q. Can you look down the road a distance of 
50 yards and narrow your vision to the road Y 
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A. I can narrow my vision to it. I can't narrow my vision, 
but I can narrow my attention. 
Q. You had noticed the wheat fieldT 
A. Yes. 
Q. You say the wheat obscured the car; do you say that 
in the light of that picture? 
A. It docsn 't at that point. 
Q. And what point then? Here is another picture, No. 1. 
A. Not being a surveyor, I don't know about the points 
and all, but there are some dips in the road which I under-
stand do obscure tl1e vision of the car. Those photographs 
don't show the scale. 
Q. ·what I am trying to get at is, if there is any point (re-
ferring to Picture No. 2) between where the car on the drive-
way is shown and tl1e highway where this car would gei out 
of sight? 
A. I dare say there is not, but if my attention was di-
rected down the highway I could easily have overlooked it. 
We all pass friends on the street and if our attention is di-
rected to something· else, we don't see them. 
Q. I understand you to say the entrance road 
page 40 } turns to the right and left, and cars going wes.t 
have to come around this way; a car intending to 
go to the rig·ht, towards Lawrenceville, would come around 
this way (indicating); is that the condition which existed the 
day of the accident? 
A. So far as I know. ·whether the road was actually di-
vided as that piece appears, I don't know. 
Q. I hand you Photograph No. 1, taken on the day of -the 
accident, and ask you if that shows it? 
A. No, I don't see anything to indicate the plot in the 
road. 
Q. Mr. Moses, the evidence shows tlmt' your car wheels 
were dragp;ed for a distance of 39 feet before you struck the 
Temple car. 
A. Do you all think you can prove it? 
Q. _I am making that hypothetical statement. I expect the 
evidence to show that your car wl1eels dragged along the 
llighway 39 feet before you struck the Temple car, and yet 
vou hurled that car 47 feet in the direction in which vour oar 
,vas going, after the impact, with t.l1e brakes locked. ·· Do you 
deny you were going· over 45 miles? 
A. I doubt if you can prove it was dragged 39 feet. 
· Q. If I can prove it. 
A. I emphatically state that I was not driving over 45. 
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. · · Q. If your brakes . were applied 39 feet before 
page 41 ~ you struck the automobile, .and the truck was 
dragged 47 feet, do you still say you were only driv-
ing only 45 miles a~_ h~ur Y . . 
' A. I say I was driving only 45. . 
, Q. How can yon explain the force of impact between these 
carsY 
: A. I can't admit it, in the speed I was driving. I know 
t-he speed I was driving. I know I was dri'!ing between 40 
and 45 miles, and I had driven that speed all the way. from 
Danville to the point of accident. It is . hardly conceivable, 
I think, that a person would carry friends and guests for a 
trip and drive them in such way as to make them ·nervous 
when they -ha.d specifically requested me not to drive fast. 
Q. Why had· they requested you not to drive fast Y . 
. A. Just because Mrs. Ellington's daughter had been in an 
accident before. · . . 
. - Q. It was not by any possibility that you had the reputa-
tion for fast driving? 
A. They ~tdn't tell me that.. . · · -· · 
. · Q. You don't know that your reputation is that of a fast 
driverf 
A. ] don't know what it is. Q. Isn't it a· fact that you drive fast at sometimes and 
. · · on this day you· had been specifically requested 
page 42 } not- to .drive fast Y 
· · A. Yes. · · . · · . · 
.Q. You left your mother's residence near Chatham at 
7 :407 · 
A. That is right. : 
- Q. You did not stop but twice between there and where 
the· accident happened? · 
A. That is right. . . , 
· Q. There were three people on the front and four on the 
back seat? 
A. Three adults. 
Q. What was the color of your automobile Y 
A. Blue. . 
Q. And you say it was in perfect condition Y 
A. Yes. ', . , 
Q. Everything about it, so far as you know, was operating 
properly? . . . 
A. That is right. 
Q. You s~w no car following you Y 
A. No, sir. 
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Q. Was your attention particularly called to thaU 
A. No. 
Q. Then, if your attention is not called to a thing, you 
don't see it? 
A. If there had been any car following me some 
page 43 } distance I think I would have seen it in the mirror. 
Q. Things on the side don't interest you at all 
when you are driving-? 
A. If they are approaching. 
Q. Suppose you were going to cross a railroad track and 
the view of the track was concealed, would you look to the 
side? · 
A. If it was concealed I couldn't see it was there. 
Q. A'nd you would not observe? 
A. If I didn't see it theret I might run into it. 
Q. If you saw it, would you run into itf 
A. If I didn't see it-
Q. You were not observing anything except the roadway 
itself. Were you talking¥ · 
A. No. 
Q. Was there any conversation going on in the car at the 
time? 
A. Yes. 
Q. These ladies were chatting among themselves, I sup-
pose, as they generally do f 
A. Yes. 
Q. At the time, they were looking back and talking to the 
others on the back seat? 
A. I heard that they were, but I don't know. 
page 44 } By ¥r. Harrison: 
Q. As I understand from your testimony, when 
you first saw :Mr. Temple you were the distance from the 
witness chair to the back of the Courtroom? 
A. I estimate it about that. 
Q. And you tell the Jury you were going 40 to 45 miles 
an hour? 
A. Yes. 
Q. As I understand, Mr. Temple was then entering on the 
hard surface or tar part? 
A. I would not say just where he was. I realized I was 
faced with a dangerous situation and my reaction was to 
avoid him and stop my car as quickly as possible. 
Q. You estimate his speed at 25? 
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A. That is my .estimate. I know it was rather fast to be 
entering the highway. · 
· Q. You say when you first saw him he was the distance 
from the witness chair to the end of the room Y 
A. Yes. 
Q. Were you meeting any car Y 
A. No. . 
Q. Were you passing any car? 
A. No. . 
Q. Why didn't you see him in the entrance of the lane into 
the road? 
page 45 ~ A. Whv didn't I ~ee him in the entrancet 
Q. Yes: 
A. I saw him as he was entering the road. I did not see 
. him pass down the lane. · · 
Q. Did you see him when he crossed the shoulder? Come 
here to the jury just a minute. 
Note: Witness and co_unsel go before the jury. 
The Court: What picture is.that! 
Mr. Harrison: Referri'ng to Exhibits 1, 2 ~nd 3. 
By Mr. Harrison: 
Q. Referring to E·xhibit No. 2, as I understand you told 
f~e jury when you first Raw Mr. Temple he was entering· the 
roadY 
· A. Entering- the highway. 
Q. He was then the distance from where you are opposite 
the witness chair to the window? · · · 
A. Approximately that. 
Q. Tell the jury why you didn't see Mr. Temple when he 
was coming the same distance the truck is parked from the 
lane? 
A. So far as I know, I didn't know tbat·this ro.ad was com-
ing and my attention was directed down the highway, and 
I assume I didn't see him. · 
Q. Was it directed in any particular down the highway?. A. No. . ... ·, 
Q. Was there any traffic approaching? 
page 46} A·. No. 
Q. Was anything coming; up the highway to re-
strict or narrow your vision Y . · · 
A. No. . . 
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Q. Then 'why didn't you see the car when it was about the 
telephone post? · 
A. I don't know why I didn't see it. 
Q. You tell the jury you didn't see it? . 
A. I didn't se~ it until it was entering into. the road. I 
don't know whether the distance from here to that window, 
or further, or nearer, but it could not have been much fur-
ther. 
Q. I asked you why you didn't see Mr·. Temple when he 
cross.ed over the dirt shoulder onto the road Y 
A. I assume I did see him. 
Q. Did you see him then! 
A. I saw him entering the road,-~hen I say "the ro~d" 
I mean the real highway. I feel certain, although I c~uld 
not make a definite statement at that point; but I saw him 
entering the road, and I was faced with an e:mergency; a~d I 
couldn't say whether_ he was three feet o~ ~me foot. or six 
inches from the hard surface, but he was entering the road. 
Q. He was entering the hig·hway? 
A. He was coming up out of the lane, but 
page 47 ~ whether he was one foot or six inches from the 
hard surface I couldn't say as I wa~ faced with 
an emergency. · · 
Q. That is the first time you saw him1 
A. That is the first time I saw him, was when he was en-
tering the road. · · · . · · 
Q. As I understand this was a 1937 modeJ-V-8? 
A. Yes. 
Q. When did you purchase this car? 
A. I believe I remember the exact date; it was April 7, 
1937. I would not make a positive statement about that, but 
the car was purchased in April, 19?7. · 
Q. You say you have been operating a car twenty-five 
years? · · 
· A. Twenty-four years when the accident occurred. 
Q. How many cars have you owned in that time?· 
A. I couldn't say, but quite a number. 
Q. Did you own a car in 1934 Y 
A. Yes, sir. 
Q. Do you recall from whom you purchased it? 
A. Mr. Satterfield. 
Q. How about 1935 T 
A. I purchased from Mr. Crowell. 
Q. What kind of automobile was it Y 
A. A coach. 
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Q. Was it what is known as a high speed Ford Y 
page 48 ~ A. I would not say particularly high speed. The 
Fords in that particular year were made with a 
two ratio gear. 
Mr. Jones: We object. 
The Col:!rt: The objection is sustained. 
By Mr. Harrison: 
Q. Yon say yon purchased the 1937 model in 1937 °l 
A. Yes. 
Q. ·From whom did yon purc.hase itt 
A. Chatham Motor Company. 
Q. Was it a regular FordY 
· . A. Yes; it had a Columbia two-speed axle. 
Q. Did yon put it on there, or did it come with it Y 
A. I had it put on to save gasoline. 
Q. And it was a Ford V-8 automobilef 
A. That is correct. 
Q. And you would not take that car as it wast 
A. Yes. 
The Court: Whicl1 car is thaU 
Mr. Harrison: The car involved in the wreck. 
By Mr. Harrison: 
Q. You would not touch it as it existed on the floor? 
A. No; I asked him to put the Columbia two speed axle 
on it. 
page 49 ~ Q. Did they Jmve the car in stock with it Y 
A. Thev ordered it. 
Q. From whom dirl they order it f 
A. I don't know. 
Q. As a matter of fact, didn't they go to Danville to get 
the high speed axle Y 
A. It is an overdrive to save gasoline. 
Q. Isn't it referred to as lligh speed f 
A. Sometimes. 
Q. How much additional did tliat cost? 
A. $50. 
Q. Why did you find it necessary to put on a higl1 speed 
axleY 
A. I was not satisfied with the g·asoline mileage,-
Q. Wby didn't yon get another kind of car? 
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A. If you will let.· me finish explaining, I will explain. It 
was not put on when I first bought the car. I accepted the 
car as it was. I was not satisfied with the gasoline mileag~ 
and complained about it, and they made a test with a jug and 
tube. The gasoline was drawn from the jug instead of from 
the tank, and it showed a mileage of 15 miles. The 1935 
Ford I had showed a gasoline mileage of about 17. I com-
plained of it considerably before the guarantee was off and 
they told me the only thing that they could do was to put 
the Columbia two-speed axle on. You gentlemen 
page 50 } are familiar with it as the old Ruxel axle. 
They put it on there to slow down the number 
of revolutions per mile that the motor turned, and it would 
give you better gasoline mileage. 
Q. Isn't it a fact your propeller shaft does not have to 
make as many revolutions to make as much speed Y In 
other words, it turns with fewer revolutions Y 
A. No. If the motor turns with the same number of revo-
lutions, your rear wheels would· turn faster, but this slows 
the motor down and the motor doesn't have the power to 
pull at the faster speed. 
Q. With the hig·h speed axle, if you were to run your 
motor at the same ratio of speed as with the ordinary axle, 
wouldn't your car go fasted 
A. If I run the motor T 
Q. Yes, with the given number of revolutions, wouldn't it 
go faster? 
A. Yes; and I think I anticipate what you are getting at. 
Q. Answer the questions and we will get along. Don't 
anticipate. Then it will go faster? 
A. If the motor turns at a given rate of speed, the car 
will go faster. · . 
Q. As a matter of fact, isn't that increased nearly forty 
per cent, the speed of the car, if you want to go 
page 51 ~ that fast Y 
A. The motor will · not pull it. 
Q. What is the rate it will be increased Y 
A. 28% per cent. 
Q. So a. car running 45· miles an hour ordinarily, with that 
new gear in it, it might be making 60? 
A. No, that is not correct, because the speedometer has a 
different ratio also that when you change the gear on the 
axle you also change the speedometer gear ratio, so the 
speedometer shows the correct rate of speed on both. 
Q. The changes are made separately? 
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A. Thei'e is a little button on the clash and it changes very 
iriuch like a vacuum. When you change it, it is changed by 
a wire tunning from a cable and the vacuum changes the gear 
shift back in the differential of your cat~back in the back 
where the drive shaft couples up to the geai which runs the 
wheels. 
Q. The speedometer is attached to the ptopeller shaft, isn't 
it? 
A. To the drive shaft. 
Q. To the propel_ler shaft¥ 
A. Yes ; that is the drive shaft. 
. Q. This Col~nibia high speeci attachment you put on there, 
that concerns the axle? 
A. Yes. 
page 52 ~ Q. They are separate parts of the a1itoniobile? 
A. State it over? 
Q. The speedometer 'is attached to the propeller shaft T 
A. Yes, that is right. 
Q. And the Columbia high speed attachment concerns the 
, revolutions of the reat wlrnel? 
A. They are all hooked together. 
Q. The speedo1netei· being attached to the propeller shaft, 
,vdtildrt 't you have to inake a change in the speedometer to 
take care of the high speed? 
A. That part comes with the axle when vou b11v it. 
Q. Do you know that it was clone in you~ cat1 .. 
A. ~ know positively it was. 
Q. Did you see it. done? _ 
A. No, but I looked to see that it was done. They put 
too much grease on tl1e geat because it got oh my breeches. 
Q. Do you dei1y tliat you would not accept it until that was 
installed? 
A. I accepted it, but I had it installed 1ater. 
Q. Didn't you talk to soine people at the Crowell Auto-
mobile Garage about the time you purchased this? · 
A. Yes. 
Q. But you clicl not ptircha.se H tl1ere? 
A. No, because the Chatham place gave me $75 mor~. 
Q. Do you recall a g-entlemaii named Mr. Lee 
pag·e 53 } Turpin demonstrating tl1e car to you? 
A. Yes, sir. 
Q. Do you reniember whether ych1 made a statement to 
him that vo11 wa1ited a Mr which would make 70 miles in 
second gear? ' 
A. No. I told hitii he. cleinonstratecl one that did niake 70. 
Sallie B. Tempi~; et al., v. Mary Ellington. 57 
John A. Moses. 
Q. Do you remember, when ydu came in from that d¢nton-
stratiort, you suggested that he demonstrate first, and theii 
buy? 
A. No. 
Q. Do you deny that Mr~ Dodson; of the Crowell-Dodson 
M:ofor Company, of Danville, has repeatedly talked to you 
about driving a car at a rapid rate of speed and warned 
youf 
A. State that again? . _ 
Q. Do you deny Mr. Dodson, of the Crowell..:Dodson Motor 
Company, Ford dealers, from whom you had purchased three 
automobiles-the one you are now driving, and one iii 1934 
and one in 1935-has talked to vou on more than orie occa-
sion allout the speed you drive a~ car, and told you if you did 
not cut down your speed you would come to some danger? 
A. I don't know that he said that, but he joked me some. 
Q. What was the occasion of his joking you some? 
A. I dort 't remember tlie particular occasion. 
page 54} Q. Why would lw joke you about iU 
A. I doh 't know; 
Q. Speed is not a joking matter, is it Y 
.A. Not if it turns out to be an accident. 
· Q. Wasn't it on this instance Mr. Dodson talked tb you--
Mr. Barrow: What has this t.o do with iU 
The Court: I don't know, but it is proper cross examina-
tion. 
1\fr. Hammack: We will connect it up. 
The Court: I don't know whether you will, or not~ but. 
I sa.y I don't understand it. You are bounc]j by this witness' 
testimony on any evidence of that kind. 
Mr. H::ifrison: We al'e willing to be bound by it. 
The Court: I will let him go ahead. 
Bv Mr. Harri8on: 
· Q. You think tliat he spoke to you about it and that it 
mia·lit have been in a joking. manner f 
A. He didn't come to me in a sei'ious wav and sav "You 
a1·e driving too fast." ·· w • 
Q. Ho~ did lie g·et t.hc information you are a fast dri~er? 
A. I do drive fast sometimes, but I was not 
f)age 55 } driving fa8t on t11is occasion. 
Q. Don't you demand a high sped automooile 
when vou buy one T 
A. I have spoken of speed when I have bought automobiles, 
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and I have driven cars just as fast as they would roll but 
I was not driving fast when this accident occurred and wasn't 
that day. 
Q~ What has been your business? I believe you have testi-
fied once that you worked in the mill f . 
A. Before that I did some painting. 
Q. What time do you have to report for work in the mill °l 
A. Six o'clock in the afternoon.· 
Q. Is there any occasion for speed in going to and from 
your home to the mill f 
A. No. . 
·Q. You do not drive an ambulance f 
A. No. 
Q. You are not a doctorf 
A. No. 
Q. Yon are not attached to the police force? 
A. No. 
Q. You are not a volunteer fireman? 
A. No. 
Q. Then what is the necessity for so mueh speed 
page 56 ~ in your automobile°? 
Mr. Barrow: We object. 
Witness:· I would like to answer the question. 
The Court: Go ahead. 
A. When you :Pave your car geared for high speed, it saves 
gasoline. If you have it geared for high, the· motor will turn 
slower, and that gives be~ter mileage. 
By Mr. Harrison: 
Q. It also gives better speed if you want to put the speed 
to it? 
A. I suppose it does. 
Q. Doesn't it do it Y 
A. Usually theRe stock motors don't have the power to 
pull at high speed unless it is geared for it. 
Q . .And you go out and get new gears and put in, as vou did 
of the Columbia typef · "' 
A. I did. 
Mr. Lewis : I would like to ask a question. 
Mr.. Barrow: I object. 
Mr. Lewis· That is all. 
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UE-IHRECT EXAMINATION. 
By Mr. Jones: 
Q. You seem to have some knowledge of motors: I might 
ask you how long did you fire on the railroad Y 
page 57 ~ A. I was in actual service something over three 
years. I have thirteen years experience. 
Q. Were you in the Navy during the War Y 
A. Yes. 
Q. What was your duties in the Navy-was it a mechanic! 
A. l\foehanical as pertaining to naval gunnery. 
Mr .• Tones: That is all. 
Mr. Harrison : As a part of cross examination, we would 
like for the Sheriff to measure the distance from the witness 
chair to the back wall. 
The Court: Is there any objection to that T 
Mr. Barrow: No, sir. 
The Court: All right, Sheriff; measure from the witness 
chair to the back of the Courtroom. 
Note : The Sheriff made the measurement, and stated 33 
feet 5 inches. 
Mr. Harrison: vVe would like to state to the jury that 
the measurement was made by the Sheriff and Officer Dam-
eron. and the measurement is 33 feet 5 inc.hes. 
Mr. Jones: We will admit that that is the distance. 
Mr. Harrison: It has been measured now. 
page 58 ~ R. F. ELLIS, 
a witness on behalf of the plaintiff, being duly 
sworn, testified as follows : 
Examined by Mr. Barrow: 
Q. What is your name? 
A. R. F. Ellis. 
Q. And your ag·e? 
A. 47. 
Q. What is your oceupation, :Afr. Enis? 
· A. Automobile dealer. 
Q. Where do you live? 
A. I live in Lawrenceville. I believe that they call it South 
6th Street extended. 
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Q. Mr. Ellis, did you go to the scene of this collision be-
tween the Moses car and Mr. J. R. Temple's truck on June 
11th of last year Y 
A.· Yes, sir. 
Q. How long after the accident was it before you got there T 
A. I really don't know. From the time I got out there, I 
imagine it was about ten or fifteen minutes. 
Q. Ten or fifteen minutes after the accident Y 
A. Yes, sir. 
Q. How did you find out the accident had occurred? 
A. Some lady came through, a tourist I had never seen be-
fore, and asked to call and send an ambulance, 
page 59 ~ that there had been a terrible accident out on the 
road, and she stopped and phoned for doctors; she 
realized after she left that it was necessary to have an am-
bulance, and called for an ambulance. 
Q. Did you know tht IadyT 
A. No, sir, I did not. 
Q. Did you then go straight out to the scene of the acci-
dent? 
A. Yes, sir. The truck which I went on then was already 
running, and was coming in the yard just behind her, and 
had been out for a ladder I had lqaned out, and after she told 
me I jumped into the wrecker and went out there. 
Q. Who was there when you arrived except those who were 
involved in the aooident 7 
A.. I really couldn't tell you. The doctor was there. He 
had just gotten there, but not much more than half a minute, 
it didn't seem like when I got there, and that was all I could 
say that I could recall right off the bat, but there was quite 
a bunch there. 
Q. Did you get up either of the vehicles involved in the 
wreck? 
A. I got Moses car. 
Q. Did you truck it into your garage Y 
A. Yes, sir. 
Q. Did you observe any marks on the roadway 
page 60 ~ that day and, if so, what did you obser.veT 
A. I did not see any mark except where it tore 
the tar up where the accident ooourred. 
Q. Did you see any tire marks anywhere on the road or 
highway? 
A. :No, sir. 
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Q. Did you look for tire marks? 
A. I did not specially make a survey. I don't usually do 
that because I get involved in so many accidents, but I did 
look around the car and I didn't see any skid mark. 
Q. ·would you step over here Y I ref er to Exhibit No. 1, 
plaintiff's Exhibit No. 1; the markings you see on the high-
way, are tho~e the ones shown in that picture Y 
A. Yes. Those markings were there where it tore up the 
cement. 
Q. Can you tell the Jury what made those marks T 
A. It was the rim or brake drum which was all torn down. 
Q. Which wheel was torn down on the Moses car Y 
A. The left-hand front wheel. 
Q. And you think the marks shown in that picture were 
made by the left brake drum 7 
A. Yes, sir. 
Q. Here is Exhibit No. 2, which is looking east on Route 
58, taken the day of the accident; do you see any 
page 61 ~ tire mark in that picture at all near the entrance Y 
Are there any tire marks shown on thaU 
A. I don't see any. 
Q. I hand you Exhibit No. 3, Plaintiff's Exhibit No. 3, 
taken the same day, looking in a westerly direction-I refer 
to Def end ant's· Exhibit No. 3,-looking in a westerly direc-
tion up the lane; are there any skid marks shown in that pic-
ture! 
A. I see marks that look like made by the wheel. _ 
Q. Do you see there in that photograph any tire or skid 
marks back west of the scene of the collision Y 
A. No, sir. 
Q. Those photographs I am told were taken the day of the 
collision, and you were there very shortly after it happened, 
and observed nothing more than is shown in this photograph; 
is that righU 
A. That seems to be a skid mark from here there, but I 
imagine when I pulled the car away for about two lengths 
the wheels were locked. 
Q~ The wheels were locked on the Ford car? 
A. Yes, sir. . 
Q. Would that indicate . that the brakes had been applied! 
A. They were applied then. They were applied, and were 
caught by a pin which goes in at the transmission. 
Q. What did you have to do to unlock the 
page 62 ~ wheels? 
A. I had to disconnect the brake rod. 
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Q. Did you go to the scene of the accident on Monday f al-
lowing the Saturday on which this collision occurred Y 
A. I passed by there twice, I think. I went to Mr. Temple's 
funeral, and I came back by there, and there was a man there 
representing somebody, I don't remember now who, and he 
asked me several questions about it, and I told him I didn't 
know a great deal_ about it. 
Q. Did you observe any skid marks on the road then 1 
A. Yes, sir ; there was back on the top of the hill, I judge 
fifty or sevency-five yards. 
Q. What kimf of mark was iU 
A. Lt was one tire mark. 
Q. .A.nd in what position on the road was that! 
A. As well as I remember, it was kind of near between 
the center and the left-hand side of the road going east. 
Q. The mark you ref er to now that you saw there Monday 
afternoon, is that shown in this picture No. 41 
A. The entrance is down here 1 
Q. The entrance is just at the mail box. You are looking 
east. 
A. Yes, that looks like about what I saw. 
Q. One dark mark near the center of the highway is what 
you saw there on Monday f 
page 63 ~ A. Yes, sir. 
. Q. And yon didn't see that mark on Saturdavf 
A. I didn't particularly see that. I don't reckon I could 
have seen that anyhow. 
Mr. Barrow: This picture, I may say Gentlemen of the 
Jury, was taken a day or two after the accident. 
By 1\fr. Barrow: 
Q. Mr. Ellis, here is another photograph, looking towards 
Lawrenceville; the markings shown on that picture there, 
are they the same as you saw the day you were there T 
A. I reckon this marking is there now. (Exhibit No. 5.) 
Q. Did you observe these markings the day you were 
theref 
A. Yes, sir. 
Mr. Barrow: That is a photog-raph looking east. You 
will notice two places the1·e, as testified to, as having been 
made by the left front drum of the Moses car. 
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By Mr. Barrow: 
Q. Mr. Ellis, will you examine Photograph No. 6 and state 
whether or not that is a photograph of the Moses car! 
A. It looks very much like it. 
page 64 } By the Court: 
Q. Don't you know whether it is or not Y :; 
A. No, I don't know. There are so many of them. 
Mr. Lewis: We will admit it. 
By Mr. Barrow: 
Q. Was his car injured in that manner 7 
A. Yes, sir. 
Q. -Will you state whether or not photograph No. 7 is a pic-
ture of the Temple truck f 
A. Yes, sir .. _ 
CROSS EXAMINATION. 
By Mr. Hammack: 
Q. Mr. Ellis, this was a tar road there, was it not? 
A. Yes, sir. 
Q. Do you ·know anything about photograppy! 
A. Not a bit. 
Q. Do you know whether or not a skid mark on a tar road 
will show up in a picture T 
.A. It should if any other picture would take that. 
Q. I thought you said you didn't know anything about 
photography. The skid mark is just a black mark Y 
A. Yes, sir. 
Q. The road is black? 
A. Yes, sir. 
page 65 )- Q. Unless there is a scuffed place in the road, 
would it show on the picture necessarily T 
A. Yes, sir. 
Q. It would? 
.A. Yes, sir. 
Q. Now, come here a minute; you say you did observe this 
scuffed place in the road (referring to Picture No. 1); you 
testified that you did observe the scuffed place in the road, 
as indicated on that picture? · 
.A. Yes. 
Q. You further said that was apparently made by the left 
brake drum of the Moses car? 
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A. Yes, sir. 
Q. ,Now, do you imagine that when the Moses car struck the 
Temple car the brake drum immediately dropped, or that 
it proceeded further down f 
A. That is hard to determine. 
Q. Take your seat, Mr. Ellis. Assuming· that a car is 
traveling at sufficient speed when striking a truck weighing 
nearly 3,000 pounds to knock it 47 feet, do you imagine that 
the brake drum of the car would drop immediately to the 
ground or would go some distance further before doing so? 
A. It depends on exactly how the blow was. If struck di-
rectly, I imagine it would go, I imagine, a· foot or 
pag·e 66 ~ two, but if it went underneath the car, with the 
weight of your car on it, I reckon it would stop 
pretty quick. 
Q. You know the Ford car did not go underneath the truck? 
A. Lt went kind of underneath the frame, the front part 
of the frame, on the side of the truck. · 
Q. You are the Ford dealer here? 
A. Yes. 
Q. You have experience in the operation of automobiles for 
how many years? 
A. Twenty years. . 
Q. Within what distance could a Ford car of the 1937 
model, with four-wheel brakes properly adjusted, traveling 
from 40 to 45 miles an hour, come to a stop? 
· A. '\Veil, if the brakes are in good shape, at 45 miles you 
ought to stop in 45 to 50 feet after the brakes are applied. 
By the Court : 
Q. After the brakes are applied f 
A. Yes, sir. 
The Court: That is all. 
page 67 ~ MRS. LUCY DIX, 
a witness on behalf of the plaintiff being duly 
sworn, testified as follows : 
Examined bv Mr. Jones: 
Q. I believe your name is Mrs. Lucy Dix? 
A. Yes, sir. 
Q. Mrs. Dix, where do you. live t 
A. Schoolfield. 
Q. That is near Danville¥ 
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A. Yes, sir, rig·ht close to Danville. 
Q. What is your age¥ 
A. My age is close to 45. I don't know exactly my age be-
cause our home family Bible got torn up. · 
Q. But you are around 45! 
A. 45. 
Q. On the date of June 11, 1938, were you in the automobile 
which was· owned by Mr. Moses, or involyed in an accidenU 
A. Yes, sir. 
Q. Where were you going? 
A. We were going to Norfolk, to see my sister's daughter. 
Q. -So you are a sister of Mrs. Ellington Y 
A. Yes, Mary Ellington. 
Q. Did you know Mr. Moses before the date that this ac-
cident occurred? 
page 68 ~ A. No, sir. It was the first morning I had met 
him in my life, was the morning of the accident. 
I knowed of him through my sister and her daughter-in-law. 
Q. But you did not know him? 
A. No, I didn't personally know him. I had seen him, but 
I didn't really know that I had ever seen him until that morn-
ing. 
Q. Did you know anything· about his driving an automo-
bile-what kind of driver he was? 
A. No, only I heard my sister say .. I asked her what kind 
of driver he was. 
Mr. Hammack: If your Honor please, we object. 
The Court: I sustain the objection. 
By Mr. Jones: 
Q. Mrs. Dix, where were you seated in the automobile? 
A. In the middle. 
Q. In the middle Y · . 
A. I had my foot up on that hoist like that (illustrating}. 
Q. The foot rest Y 
-A. Yes, the foot rest. 
Q. Who else was in the back seat with you Y 
A. Mary Ellington. 
Q. That is your sister¥ 
page 69 } A. Yes, sir. 
Q. Who else? 
A. Florence Ellington. 
Q. That is your niece? 
A. Yes, my niece by marriage. 
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Q. How old was the little girl f 
A. I think six. 
Q. Was she asleep f 
A. Yes. 
,, 
Q. Where was she sittingY · 
A. As I say, I ha.g my foot raised, and she was leaning up 
against me. . -
Q. Are you a working woman or have you been? 
A. Yes, sir, I have been working all my life, ever since I 
have been able to. 
Q. Did you work in the mills in Danville Y 
A. Yes, the Schoolfield mills. 
Q. At the time the acc.ident occurred, will you tell the 
Court and Jury your opinion about how fast the automobile 
was runningf 
A. I couldn't tell yon to save my life right at the present 
time, but just coming up the lane it was on 47. # 
· Q. What lane was that? 
page 70 ~ A. It looked to me just a few minutes before the 
wreck happened. 
Q. Before you got to the place of the wreck-
A. There was a little slant and we turned down, and I no-
ticed it coming np the hill. 
Q. You noticed it coming up the hill before yon got to 
the downgrade where it happened Y 
A. Yes, and it was around 47. 
Q. Had you looked at the speedometer before f 
A. Yes, I looked at it from time to time before that. 
Q. Why did you look at it? 
A. Because I just wanted to see the rate of speed he was 
going. 
Q. Had you said anything to Mr. Moses before yon leftf 
A. Yes, before I left home and I mention it to everybody 
I ride with, and my own brother-in-law, to please not ride 
fast, because there are so many accidents on the highway be-
cause of speed. 
Q. Did yon see the car in front of you! 
A. Yes. 
Q. Tell what you saw? 
A. I heard Mr. Moses blow and, when Mr. :M:oses blowed, 
I looked up like this (illustrating), and, just as I looked up, 
I seen the bumper of this truck coming out into the highway, 
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and I said "Lord have mercy upon me", and 
page 71 } folded my arms, and by that time I was gone. I 
never knew more. 
Q. Was it a sudden happening¥ 
A. It seenied like it was all I had to do. 
Q. So it happened suddenly. 
A. It seemed it happened just that quick. 
Q. I believe you were knocked unconscious? 
A. Yes, sir. 
Q. You don't know what hap1Jened afterf 
A. No; I don't know how I got out of the car. When I 
come to there . was someone standing behind me who seemed 
to be trying to hold me up and asking me questions. 
Q. Did you all stop between Chatham and the point of ac-
cident? 
A. I think we stopped-as near as I can remember, we 
stopped twice. We· stopped once, I think, to get the little 
girl a drink of water and one time to get a coca-cola. 
Q. Did you stay very long either time! 
A. No ; I reckon we lost fifteen minutes in all; in the two 
stops I guess it was fifteen minutes. 
Mr. Jones: I believe that is all. 
CROSS EXAMINATION. 
By Mr. Harrison : 
· Q. I understand you to say the last time you 
page 72 ~ looked at the speedometer it was going up hill and 
it was 47? 
A. Yes, sir. 
Q. You say you then heard Mr. Moses blow. Were you 
talking to the occupants of the back seat! 
A. I was not talking but just looked forward. 
Q. You heard Mr. l\f oses blow and then you raised up? 
A. Yes. 
Q. Did you have to look around the little girl that was 
sitting on your knee? 
A. No. 
Q. But you did raise up? 
A. I just raised up like. that (illustrating). 
Q. When you raised up, you. saw Mr. Temple? 
A. I seen the car coming into the road, and I knowed from 
the way it was coming into the road it was bound to be an 
accident. 
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Q. It was coming up on the hard surface? 
A. Coming up from the road into the hard surf ace. 
Q. And that was after Mr. Moses had blown his horn-
that was after you had raised up you looked to see! 
A. Yes, sir. 
Q. And then you folded your arms, and said '' Lord have 
mercy''! · 
A. Yes, sir. 
Q. All of that took place between the time you 
page 73 } heard him blow and the time of the impact! 
A. I heard him blow, and I saw what I thought 
.was going to happen, and I said ''Lord have mercy"; that 
was all, and by that time I was gone. 
Q. There were seven people in the car! 
A. Yes, sir. 
Q. Three on the front seat? 
A. Yes, sir. 
Q. Mr. Moses' wife? 
A. Yes, sir. 
Q. And do you know how much she weighed? 
A. I guess she weighed 120. 
Q. How about the little girl? 
A. I don't know. I haven't heard her say, but I would say 
about 120 or 125. 
Q. On the back there were four people Y 
A. Yes, sir. 
Q. About how much do you weigh? 
A. I .don't know exactly how much I weighed at that time. 
Q. Just approximatelyf . 
A. Around 165, I reckon. 
Q. How much did Mrs. Mary Ellington weigh! 
A. I g11ess about the same weig·ht as me. 
page 7 4 } Q. About 165 Y 
A. Yes, sir. 
Q. How much did Miss Florence Ellington weigh Y 
A. I don't know. 
Q. Is she the young lady who was here this morning? 
A. Yes, sir. 
Q. She is about the same weight Y 
A. Yes, sir. 
Q. There was another girl in the back seat; who was she Y 
A. Sister Mary's grandchild. 
Q. ·what is lier name? 
A. Edmonia, I believe. 
Q. How old is sheY i. 
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A. About six. 
Q. How much do you think she weighs? 
A. She is very little for her age. She has picked up. 
Q.· There were three occupants in the back of the car, three 
weighing 165 and the little girl 7 
A. Yes. 
Q. Where was the baggage! 
A. It was in the trunk. 
Q. You did not have any more room in the cart 
page 75 } A. We had plenty of room. 
Q. Was the little girl sitting or on your knee! 
A. She stood up in front of me most all the way, and that 
is why I put my foot up, so she could lean against my knee. 
Q. Where were you? 
A. In the middle. 
Q. Where was .Mrs. Ellington t 
A. On the right. · 
Q. I understood you to say before you left that morning 
you talked about speed to Mr. Moses and cautioned him about 
driving fast Y 
A. Yes. 
Q. Do you know that the other occupants of the car had 
been to Mr. Moses and cautioned him about speed! 
A. Not that I know of. 
Q. Did you know thaU 
A. Not that I know of. 
Q. But you did? 
A. Yes, I spoke to him that morning in the yard, going out 
the walkway to the car. . 
Q. And you don't know that some of the others had cau-
tioned him to do the same thing? 
A. No. 
page 76' ~ · RE-DIRECT EXAMINATLON. 
By Mr. Jones: 
Q. From the time that you left Chatham until you got to 
the scene of the accident, was there anything about his driv-
ing at all that would convey to you that he was driving fast? 
A. No. He seemed to be as nice driver as I have ever. seen, 
and he never turned his eyes, always kept his eyes on the 
road all the time, and Mrs. Moses said, before we left, "Don't 
speak to Mr. Moses; he don't talk when he is driving". 
At 12 :42 a recess was taken until 2 o'clock for lunch. 
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AFTERNOON SESSION. 
Lawrence-ville, Virginia, June 29, 1939. 
The Cou~t met at the expiration of the recess. 
Present: Same parties as heretofore noted. 
page 77 } MRS. MARY ELLINGTON, 
the plaintiff, being duly sworn, testified as follows : 
Examined by Mr. Jones: 
Q. I believe this is Mrs. Ellington f 
A. Yes, sir. 
Q. Mrs. Ellington, I believe you are the plaintiff in this 
suit, the one who is bringing the suiU 
A. Yes, sir. · 
Q. I am going to ask you what your age is? 
A. I was 50 when the accident happened; I am 51 now. 
Q. I believe you live in Schoolfield T 
A. Near Schoolfield. 
Q. That is right outside, south, of Danville! 
A. Yes, sir. 
Q. Prior to this accident, did you have an occupation-
were you working f 
A. Yes; I worked every day. 
Q. You worked every day T 
A. Yes, sir; at the· mill. 
Q. What did you do in the mill-what was your work! 
A. I worked in the weave room. I used to be a weaver, 
and I was a pick-out. 
Q. What was your average weekly inc.ome during that 
time? 
A. $14.40. 
page 78 ~ Q. Is that a week? 
A. Yes, for five days, f orly hours. 
Q. Before you came on this trip with Mr. Moses, did you 
know Mr. Moses Y 
A. Yes; I was very well acquainted with him. 
Q. Did you know his wife Y 
A. Yes; I worked with her. 
Q. Did she work in the same department as you did T 
A. The same department. 
Q. Where were you all going, Mrs. Ellington¥ 
A. I was going to Norfolk, Virginia. . t 
·J 
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Q. What were you going fort 
A. I had a daug·hter down there at the time the accident 
happened, and I was going· to see her. 
Q. Did you request M:r. Moses or Mrs. Moses to take you, 
or did they ask you to go f 
A. I asked them to let me go with them. They were going 
to carry their daughter, and I asked them to let me go with 
them. 
Q. You didn't pay them anything for going? 
A. Absolutely nqt. 
Q. You were their guest? 
A. Yes, sir. 
Q. Did you have any control at all over the op-
page 79 ~ eration of that automobile? 
A. Not a bit. 
Q. Did you have any knowledge what route you were go-
~! . 
.A. No, sir. 
Q. So you were a passeng·er in that car? 
A. Yes, sir. 
Q. Where were you sitting in the cad 
A. On the right-hand side in the back seat. 
Q. Do you remember who was next to you? 
.A. l think that my daughter was next to me. 
Q. Who else was on the back seaU 
A. Mrs. Dix and' the little grandchild. 
Q. Had you been in that position all the way to the time 
of this accident t 
.A. Yes, sir. I had not gotten out my seat. 
Q. You had not gotten out of your seat? 
A. No, sir. 
Q. Prior to the time that this accident happened, what was 
your condition of health! 
A. As far as I know, M:r. Jones, I was in perfect health. 
Q. Did you have to have a doctor any! 
A. Not recently, not for several years. 
Q. Did you work daily! 
A. Every day. 
page 80 ~ Q. Did you do any house work besides? 
A. I did every bit of my house work except my 
ironing, and I attended to my milking cow. 
Q. What hours were,, you working in the mill? 
A. From three until 11 :30 at night. 
Q. So during the daytime you had opportunity for house-
hold duties 7 
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A. Yes. I would get up at 7 :30 and attend to my cow and 
cooking. 
Q. Does your husband work Y 
A. No ; he is an invalid. 
Q. How long has he been an invalid 1 
A. Two years the 15th of last April. 
Q. At the time of this, was there anybody living at home 
with you? 
A. One daughter. 
Q. And she works 1 
A. Yes, sir. 
Q. Do you remember what time it was you left coming 
down hereY 
A. When I left my home I am not confident but I think it 
was somewhere between 6 :30 and 7 o'clock. 
Q. So that was over next to Danville Y 
A. Yes, sir. 
page 81 } Q. Did you come by Chatham f 
A. Yes, sir, by Mr. Moses home. 
Q. How far is it from Danville oyer to Chatham? 
A. Mr. Jones, I couldn't tell you. I don't know. 
Q. Do you know that it is called eighteen miles from Dan-
ville over to Chatham? 
A. Well, really, Mr. Jones, I don't know. 
Q. Do you remember what time it was when you left home? 
A. No, sir, I don't. I didn't even get out of the car. · 
Q. You didn't even get out of the car, so you didn't stay 
there very long? 
A. No, sir, just a few minutes. 
Q. You left there and came on toward Norfolk? 
A. Yes, sir. 
Q. Did you stop any on the way? 
A. One place I remember. 
Q. It may have been more or less Y 
A. It may have been more or less. 
Q. But you do remember one stop f 
A. I do remember one stop. 
Q. Before you left Danville, or before you came on this 
trip, had you ever heard any indication that Mr. 
page 82 } _Moses was or was not a careless driver Y 
A. Absolutely not. 
Q. Was there anything in the manner in which he drove, or 
the speed of the automobile, from the time you left your 
home in Schoolfield until the accident, which would lead you 
to believe that he was not driving in an orderly manner! 
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A. No, sir, there was not. He was ,very careful. 
Q. Was there anything that impressed you about him Y 
A. Yes; his wife turned around and made mention-she 
said '' Mrs. Ellington, you see John never notices anything· 
on the road". I never heard Mr. Moses speak. 
Q. Did you observe his driving¥ 
A. Just as careful as anyone could be. 
Q. You came down here, I believe, this morning in an am-
bulance¥ · 
A. Absolutely I did. 
Q. Did you notice the speed of the ambulance this morn-
ing·? 
A. Well, I couldn't see the speedometer, but my daughter 
would ask once in a while about the speed and she told me. 
Q. Was there anything about the speed, when you came 
here this morning·, which would compare to the speed of the 
automobile in which you were and which Mr. Moses was driv-
jng f 
A. The ambulance came f'aster than Mr. Moses. 
page 83 } Q. The ambulance came faster than Mr. Moses 
did! 
A. Yes, sir. · 
Q. Do you know the speed of the ambulance this morning? 
A. My daughter saw the speed and told me it was 55 part 
of the way, part of the time 40 and part of the time 50, but I 
couldn't see the speedometer. · · 
Q. Did you see the accident or did you see the car of Mr; 
Temple before the accident Y 
A. I didn't see it. 
Q. What was the first knowledge that you had that· there 
was. an accident or that there was going to be an accident! 
A. Really I didn't think of an accident. I heard the horn 
blow, and it looked like it came all together. 
Q. So, as I understand, you heard the horn, and the crash 
took place immediately after? 
A. Yes, sir. 
Q. Were you knocked unconscious Y 
A. Yes, sir. 
Q. When was the first time you regained consciousness Y 
A. I came to when they were putting me in the ambulance, 
but it all seemed a dream, and I can't remember much about 
it. 
Q. You were taken from there to where? 
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A. To the Danville hospital-the Memorial Hos-
page 84 ~ pital in Danville. 
Q. How long did you stay in the Memorial Hos-
pital in Danville? 
A. I stayed there from June 11 until .A.ugust 28, if I am 
not mistaken. I had the record in my pocket. I believe from 
June 11 until Aug-ust 28. 
Q. Do you ·remember how many days that was f 
A. I think it was about seventy-five days. 
Q. And after. that where did you go and where were you 
taken? - · 
A. I was taken to my home near Schoolfield. 
Q . .And yon have been there sincef 
A. Yes, sir. 
Q. Who is your physician f 
A. Dr. Harry Pritchard. 
Q. I wish yon would tell the Court and Jury what injuries 
you received in that _accident Y 
A. I had some ribs broken, my lip was split open, my teeth 
were knocked out and also both legs broken, and my arm 
was broken. He cut my arm half off. 
Q. Is this condition existing since the accident Y 
A. No. This happened in the accident. 
Q. I say that happened in the accident¥ 
A. Yes. 
Q. And that is the condition it left your hand 
page 85 ~ in? 
A. Yes. 
Q. The knot and all were not there before Y 
A. No. 
Q. How about the use of your hand Y Have yon any. use 
of that hand? 
.A.,. None except that (illustrating). 
Q. Can you do any work with iU 
A. .A.bsolutely nothing so far as work. I can't lift it. 
Q. I notice your arm appears to be swollen. 
A. Right there is swollen, a.nd it was such a deep cut, such 
a bad place, that place is still cut. 
Q. Your legs-can you walk nowf 
A. No, sir. I can hop a little on my crutches, but I can't 
walk. 
Q. Can you put any weight on your legs at all? 
A. No, sir. I can stand by holding to something. 
Q. Where was your leg broken f 
A. Both of them were broken above the knees. 
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Q. Above the knees Y 
A. Yes. 
Q. Have you been able to get out any at all since the acci-
dent? 
A. What do you mean 7 
Q. Out of the house? 
page 86 ~ A. I can hop out on my front porch and sit down 
in the chair and I can get out in the front yard 
and sit in a comfortable chair. 
Q. How long have you been able to do that 1 
A. I went out about the first of June. 
Q. Now, after you left the hospital and were carried home, 
what kind of arrangements were made for sleeping, and what 
kind of attention did you receive? 
A. I had a practical nurse for several months after I went 
home. My daughter had to wait on me and quit work to wait 
on me. 
Q. Did you make arrangements for your daughter to wait 
on you? 
A. Yes, sir. 
Q. What did you pay her 7 
A. The wages that she made at the mill. 
Q. How much is that T 
A. $12. 
Q. Does your daughter still wait on you? 
A. She went back to work May 1st or May 10th. 
Q. I believe that she was working somewhere else at that 
time? 
A. Yes, sir. 
Q. Where was she working! 
A. ln iN orf olk. 
page 87 ~ Q. And she canie home 7 
A. Yes. 
Q. And you made her that proposition? 
A. Yes. 
Q. Did you have any particular kind of bed you had to 
sleep onY 
A. I had to have a hospital bed all the time. 
Q. How long have you used that 7 
A. I used it from the 28th of August, when I went home, 
until I think Thanksgiving. Thanksgiving I went back on 
my bed. 
· Q. Did you have to buy the bed Y 
A. Yes, sir. · 
Q. What did it cost? 
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A. I think it was $82.50. 
Q. Was it equipped in any particular wayf 
A. Yes, sir. 
Q. I mean, did you have any particular mattress? 
A. Oh, yes; I had the hospital mattress-a regular hos-
pital mattress. 
Q. Do you suffer much and have you suffered much? 
A. Oh, yes, sir. · 
Q. Do you suffer now? 
A. Yes, sir. On bad days like today-
Q. How does it affect you? 
page 88 ~ A. It hurts me in my leg and in my shoulder. 
Q. Has it been that way constantly! 
A. Yes, since I was in the wreck. 
Q. You were fixing to say something· about days like to-
day? 
A. Yes, sir, I suffer worse. 
Q. Have you kept an account of the cost you had in con-
nection with this? 
A. Yes, sir. 
Q. Can you tell the ·Court and Jury what that cost has 
been? 
A. I don't know definitely. 
Q. Have you set it down on a paper? 
A. Yes, sir. $3,251.10. 
Q. There are some items, Mrs. Martin, Mrs. Adkinson, Miss 
York, Miss Benton, Miss Rucker, Mrs. Bowling and several 
others down tl1roug·h the name of Miss Lemot; what were 
thev? 
.A. They were special nurses I had to have. 
Q. I notice you paid Mrs. Martin $300? 
A. Yes. 
Q. Did you have a nurse night and day? 
A. While in the hospital a special nurse night and dav. 
Q. Now, you have here "Pi:actical nurse $384". .. 
A. That is my daughter's time that she nurses me. 
Q. That is how much it amounts to? 
page 89 ~ A. Yes. 
Q. Your hospital bill-how much was that? 
A. $629, I believe, and some cents. 
Q. You have $629.60. 
A. Yes. 
Q. And Dr. Pritchard 's bill-$300? 
A. Yes. 
Q. Drug store bill $98.50? 
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A. Yes. 
Q. The hospital bed $87.507 
A. Yes. 
Q. Do you still have that bed? 
A. Yes. I have the receipts in my pocketbook for the doc-
tor's bill and nurses' bills. 
Q. Dr. B. M. Williams $12.50; what is that for? 
A. For dental work I had done from breaking the teeth 
out. 
Q. You have on here "Housekeeper $65.00"; what was 
that fod 
A. I had to have a nurse and a housekeeper. I had to 
have attention after I left the hospital, and I didn't sleep at 
night, and I was worn out. I should have had two nurses, 
but I couldn't pay them. 
Q. You had one; what was her name 7 
A. I had three housekeepers. 
page 90 } Q. Did you pay them? 
A. Yes. 
Q. And that was $65 you paid for that purpose? 
A. Yes. 
Q. Are yon still under treatment of the doctor? 
A. Yes, and I am still an invalid and can't wait on my-
self. 
Q. Do they bring your meals to you? . 
A. I can go to the dining room now, and I have been ever 
since-I can't recall. I don't beJieve I can remember, but 
you can ask my daughter. 
Q. Is it sometime since February? 
A. Yes, since February. 
Q. So it is just a short time you have been going to the 
table? 
A. Yes, sir. 
Mr. Jones: 1Ve would like to .file this statement of expense, 
testified to by Mrs. Ellington, as an exhibit. {Filed as Ex-
hibit No. 8.) 
Bv Mr. Jones : 
.. Q. Mrs. Ellington, do you drive an automobile? 
A. No, sir. · 
Q. Do you know what kind of car Mr. Moses hadY 
A. They say that he had a Ford ca~. I didn't 
page 91 } pay any particular attention to what kind of car 
it was. 
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Q. Do you know anything about the particular gear that 
he hadf 
A. No, I don't know anything about it. 
CROSS EXAMINATION. 
By Mr. Hammack: 
Q. You said you didn't see the accidentf 
A. No, sir. 
Q. Consequently, you don't know how it happened, do you, 
Mrs. Ellington? 
A. No, sir. 
Q. I believe you and the lady on the rear seat were engaged 
in a conversation at that time, were you not¥ 
A. No, sir. 
Q. Do· you recall Miss Florence Ellington was telling about 
a trip that she made to the .. World's Fair in 1933, just before 
the accident happened f 
A. I heard them talking, but I was not in the conversation. 
Q. But you did hear such conversation Y 
A. Yes, sir. 
Mr. Ha:mmack: That is all I care to ask. 
page 92 ~ DR. H. W. PRITCHARD, 
a witness on behalf of the plaintiff, being duly 
sworn, testified as follows : 
Examined by Mr. Jones: 
Q. I believe yon are Dr. Harry W. Pritchardt 
A. Yes. 
Q. Are you a practicing physician Y 
A. Yes. 
Q. Where? 
A. In Danville, Virginia. 
Q. How long have you been practicing medicine Y 
A. Twenty years. 
Q. Where did you receive your education Y 
A. Tulane, Louisiana. 
Q. I believe you are an M. D. 
A. Yes, sir. 
Q. Were you called to attend Mrs. Mary Ellington, w110 
is here this morning Y 
A. Yes. 
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Q. I wish you would please explain to the Court and Jury 
what you found wrong with her when you examined her? 
A. Mrs. Ellington was in a bad state of shock at the time 
she was brought into the hospital. She had a laceration or 
cut about her mouth, and she had her right wrist dislocated 
and broken and a cut extending right through the joint; her 
left leg was fractured just above the knee and 
page 93 r the right leg broken above the knee. She had some 
fractures of :five or six ribs, and she was in a bad 
state of shock. 
Q. Did you say anything about her ribs? 
A. Yes ; I say she had fiye or six ribs broken. 
Q. How about her teeth? 
A: She had one or two of her teeth broken. 
Q. Are you treating her now? 
A. Well, I see her once in a while. 
Q. She is still under your care? 
A. She is still under my care; yes. 
!I 
Q. Do you remember how long she stayed in the hospital l 
A. She stayed in the hospital from June 11 until August 
28, I think it was. I can see. (Witness looks at memoran-
dum.) This is a chart: From June 11 until August 28. 
Q. What kind of treatment was it necessary to give her 
during that time? 
A. The fractures had to be reduced, and they were put in 
casts, and she was in bed. 
Q. She was in a casU 
A. ,Just her legs; her arm was put up in a splint. 
Q. Was she put in a position where she would have to stay 
rigid or stationary! 
A. Yes; she was put in a cast, and she could not move her 
legs. 
Q. How long did the cast stay on? 
A. It stayP.d on about four weeks. 
page 94 ~ Q . .You said that she suffered from shock; how 
Ion~; did that apparently lasU 
A. Well, it was a week or ten days before she really realized 
what wns going on. 
Q. So ·you might say that she was conscious and semi-
conscious ::1 week or ten days? 
A. Semi-conscious, yes. 
Q. Since she has been away from the hospital, how has 
she been treated? 
A. 1'r ell, she ha.s been doing very well. She imffered a 
great deal, and of course she had to stay in bed all the time 
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up until a few months ago. I do not know what date, but 
it has not been many months. 
Q. Is there anything peculiar about the breaks or frac-
tures which she had? 
A. Well, there is nothing peculiar about them except one 
of them was an impacted fracture. which means that the bone 
was driven down into the knee joint-broken and driven into 
the knee joint. which necessarily gives a stiff joint. 
Q. Will she have a stiff joint the rest of her life f 
A. She will in one. 
Q. How about her arm f 
A. Her arm was badly infected after the accident, and it 
was not reduced. The infection lasted a month in 
page 95 ~ that joint, and she has very little motion of her 
wrist. 
Q. Will she ever have any motion in that wrist? 
A. No. 
Q. How about her hand? 
A. She will hardlv be able to close her hand. 
Q. •For the rest of her life? 
A. Yes. 
Q. You consider that she is permanently injured 1 
A. Yes. · 
Q. Also. will ·Hhe ever be able to do any work of any kind? 
A. I do not think she will ever be able to walk properly 
except with crutches. 
Q. She will be un invalid the rest of her life? 
A. Yes. 
Q. Are you familiar with the work that they do at the mill? 
A. Yes. 
Q. You know what kind of work they do in the weave 
room? 
A. I have never been in the mill. 
Q. Will she ever be able to do any kind of work which re-
qui res standing on the feet? 
A. No, I .don't think she will be able to do any work which 
requires standing. 
page 96 ~ Q. How about using her hand? 
A. She might be able to do some knitting, but I 
don't tl1ink she could do any work for compensation. 
Q. What was the bill you rendered Y i. $300. · 
~J. -· 
Sallie B. Temple, et al., v. Mary Ellington. 81 
W. L. DAVIS, 
a witness on behalf of the plaintiff, being duly sworn, testi-
fied as follows: · 
Examined by Mr. Jones: 
Q. This is :M:r. W. L. Davis! 
A. Yes, sir. 
Q. Mr. Davis, what is ·your occupation f 
A. An engineer-civil engineer. 
Q. Where did you receive your education? 
A. Virginia Military Institute. 
Q. At the request of counsel in this- case, did you make 
a survey of a s~ction of route 58 and of- the lane entering 
into route 58, in Brunswick, near what is known as the Reps 
Jones~ Farm? 
A. I do not know about the Reps .Jones 7 Farm. 
Q. Is this a blueprint of the survey which you made? 
A. Yes. 
Q. Please explain to the Jury, as briefly as you 
pag·e 97} can, without my asking any question, what that 
map represents. 
A. The upper portion of this map represents the layout 
of No. 58 in the horizontal plane-that is, the projection of 
this roa.d on the horizontal plane,-and this represents the 
entrance lane coming into that road at the scene of accident. 
Q. Mr. Davis, if you don't mind, let's lay this down like 
this. · 
A. This line at the bottom shows the line of No. 58 in the 
vertical plane-that is, the ups and downs and hills and hol-
lows. 
Q. Now, in which direction is Lawrenceville? 
A. This way (indicating). 
Q. What is that on the map? Is it west or east? 
A. Approximately, I should say, east by north. 
Q. It fa an easterly direction T 
A. Yes. 
Q. Brodnax is to the west 7 
A. Yes. 
Q. W'bat does this indicate? 
A. That is the entrance road coming into 58 at the scene 
of accident. 
Q. How wide is the pavement part of Route 58i 
A. About 20 feet. 
Q. Now, here is the road which you refer to as 
page 98 } the road leading into 58; is that a private road f 
A. I don't know, sir. I think it is. 
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Q. Did you see a house over her some distance away that 
it led tof 
A. Yes. 
Q. What is the width of that road f 
A. The width of the roaclbed--it is fairly irregnlar, but 
it is from ·12 to 15 feet. It is one way roadway, and on each 
side is an approximately two foot ditch, but it varies slig·htly~ 
Q. What are the number of feet of roadway from ditch to 
ditchY . 
A. I should say 16 to 20 feet. 
Q. You have an indication on this map, which is shown by 
an arrow, and on top of it "scar in road;" what does that 
indicateY 
A. It indicates a hole that was dug out there, I presume 
by these cars when they were wrecked-one of them. 
Q. Now, you have shown the entrance into this private 
driveway; what is the nature of that entrance? Does it 
broaden out as it enters' the road or does it go into the road 
at a perpendicular? 
A. On the map it shows that it broadens out when it gets 
to the right-of-way and on the shoulder of the road. 
Q. In otller words, it is what you might call 
page 99 ~ spreading out at the mouth of the road Y 
A. Yes, so a car could go either way. 
Q. When you made this, did you observe there was a drive-
way to the right and to the left for cars going out Y 
A. It was smooth, and a car could do it. I didn't notice 
any tracks. It a.ppeared to be traveled both ways. 
Q. Mr. Davis, you have on this map ''wl1eat field''; was 
the wheat on the field when you made tllis map Y 
..c\.. No, sir. 
Q. Could you tell how long it had been since they had cut 
iH 
A. Very shortly because they were cutting wheat on the 
other side of the fence in approximately the same field. In 
other words, this was a fence 11ere, and at the time I made 
the survey they were cutting· wheat in that field. 
Q. And had already cut in this field T 
A . .Yes, it had alreadv been cut. 
Q. Did yon see any wheat that had been standing in this 
- field Y 
A. Yes, at a few points. There were a few points that 
they had missed, at the telephone pole and a number of points. 
Q. Did you measure the heigllt of that wl1eat, what was 
leftY 
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A. Yes. 
page 100 ~ Q. What was itT 
A. Two and a half to three feet. 
Q. You have marked on here picture No. 1 and picture 
No. 2; I will ask you if you did take pictures, or were pic-
tures taken on that dateY 
A. Yes, at the time I was there. 
Q. I hand you a picture, which we will mark Exhibit No. 
5; I ask you what that picture represents, and explain it as 
compared to the map. 
A. This line here, No. 1 and No. 2,-I will have to have 
another map to explain that. 
Q. All right. 
A. I drew these lines to show the direction as compared to 
58 with the line of vision that would be to show down along 
this lane. The instrument was set up at four and a half 
feet. 
Q. " 7hy did you raise it up at four and a half feet T 
A. llecause that is tl1e approximate distance, as near as 
I could figure, at which a man woulq. be sitting in a Ford au-
tomobile. 
Q. Do you drive a Ford automobile 7 
A: Yes. 
Q. Did you measure your height in that Ford automobile? 
A. Yes, sir, and I calculated it to be around four and a 
half feet. The wheat at this point here was from two and a 
half to three feet l1igh, and I set this rod out 
page 101 ~ here so that my line of sight was three feet and· 
measured tbe distancA from the rod and found 
that to be 7.9. feet. 
Q. So, as I uncforstand your testimony, a person in an 
nutomobile at the }Joint marked '' picture 1'' on the highway 
looking over that w]1eat field, the object which would he in 
the side road or private road would have to be 7 feet 2 inches 
tall befow~ you would catch sight of that object? 
A. Not two inches but two-tenths, which is approximately 
the same. It would be seven feet two and a half inches. 
Q. To be seen over whea.t two and a half feet high Y 
A. Yes. 
Q. And that is wi1at. this picture represents? 
A. Yes. sir, that is what it represents. 
Q. I hand you Picture No. 10, and ask you to please ex-
plain t.ha.t to the Jury. 
A. This is along this other line, and it is practically the 
same thing. It is another point which is here, and shows 
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that that distance would be 5.9 feet at the highest point in 
that alley road. 
Q. So the fall from Picture No. 2, from this point-
A. This picture is from this point (indicating). 
Q. Looking· across the wheat field towards the private road, 
the object would have to be 5.9 feet tall to be seen in the line 
of vision over wheat 3 feet high Y 
A. That is right. 
page 102 ~ Q. Mr. Davis, will you please take your dis-
tances in there and tell us what distance that was 
from the intersection that that picture was taken. 
A. About 300 feet. 
Q. Now, Mr. Davis, as a person approaches-or did you 
make observation to see if a person approaches this intersec-
tion, at what point he could see an automobile coming out 
of that intersection? 
A. To the best of my ability, it would be at this telegraph 
pole which is shown in this picture. He would have to be 
· square with that before he can see. 
Q. That is Picture No. 10? 
A . .Yes, with the telegraph pole. 
Q. Does this mail box in this picture indicate where the 
road intersects? 
A. The road intersects just the other side of this telegrapli 
post right here. 
Q. Between the telephone pole and the mail box Y 
A. I couldn't tell you about that. The telegraph pole is 
on the west side of the road. Here it is marked on this map, 
I don't remember seeing· that thing. It is there, but I don't 
recall it. I don't know on which side of the road the mail 
box is. 
Q. You say you would have to be at this telephone pole be-
fore you could see a car coming· in that lane? 
page 103 ~ A. That is right. · 
Q. And that is how far a.way Y 
A. 180 feet. 
Q. Would it be apparent to a person traveling on the road, 
or could vou see iU 
A. You~ would have to have your head turned at quite a 
sharp angle. 
Q. In other words, a person driving down the road and 
focusing the vision down the road, would he see a car at 
the telephone pole? 
A. I doubt it. He would have to be looking to the side 
rather than down the road. 
Sallie B. Temple, et al., v. Mary Ellington. 85 
W. L. Davis. 
Q. Would he see all of tl1e car or a portion of the car from 
this telephone pole f 
A. I should say that he would be able to see the top of H 
anyway at that distance. That would depend, I should say, 
how far the car was away. If you will notice the profile, or 
the up and down portion of that map, you will notice that 
that road goes down quite rapidly. That is, this li,:1e· here,. 
You notice that . this thing comes up slightly until it gets 
rather close to the road, and when it gets to the road it comes 
up at a sharp angle. It is a. ramp. 
Q. Wbere does it come into the road? 
A. At this point (indicating). 
Q. So, if I understand, if you take a block and 
page 104 } set it up there, it shows the contour of the road f 
A. Yes, and it shows it goes up quite rapidly. 
The nearer the car gets to the road the more it could be seen. 
Q. That is coming into the road t 
A. Yes. 
Q. How far back is the lowest grade? 
A. Here is tbe gate, which is the lowest point. No. 2, at 
the end of this line No. 2, is 160 f eet-160 feet from the 
shoulder of this road. Line No. 1 is around 80 feet from the 
shoulder of that road. 
Q. That is where you find this sharp-
.A. (Interposing·) That is where it starts going up. This 
point here is the lowest point near that road. That is the 
end of line No. 1, where it touches tl1e center line of that 
entrance lane. 
The Court: Shown on Exl1ibit whatf 
Mr. Jones: No. 11, and the map from which the witness 
has been testifying. 
Note: Three blueprints are introduced in evidence marked 
Nos. 11, 12 and 13. 
By Mr. ~Tones: 
Q. The vertical sections which you speak of, which are 
shown by the dotted line-
A. (Interposing) That is not the vertical line. 
page 105 } Q. Wait a minute. ·-The vertical line which 
shows on Map Exhibit No~ 13 shows lines Nos. 1 
·and 2 on Exhibit 11 in its vertical position f 
A. That is correct. 
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Q. And the Exhibit which we have filed as No. 12 shows 
the vertical line of what has been referred to on Map No. 11 
as the private entrance road Y 
A. That is correct. 
Q. Will you measure for me from the center line of the 
extension of the p1·ivate road onto the main highway to the 
point marked on Exhibit No. 11 as "Scar in road"Y 
A. To the center of that would be 20 feet. 
Q. That is to the center of the extension of the private 
road? 
A. That is right. 
Q. Right at 20 feet f 
A. Yes. 
Q. It appears from the flare-off, or whatever the technical 
term of the entrance of the private road is, into the state 
highway bard surface, that this mark would be almost 
parallel with the end of the flare-off of the private road onto 
the highway f 
A. Approximately so. 
Q. In other words, it is almost opposite the telephone 
poleY 
page 106 ~ A. I gave yon the number of feet from the cen-
ter line . 
. Q. Now, I believe on Exhibit No. 11 there are five lines 
which represent R.onte 58 T 
.A. That is right. 
Q. What part of that is represented as the hard surface 
and what part as the shoulder Y 
A. The center line is the center line of 58; the next line 
to the center shows the edge of the hard surface and the 
outside line shows the right-of-way line. 
Q. So between what I will call next to the outside line 
and the outside line that does not necessarily mean that road 
is· that width 7 
A. No. The slope of tlle cut is one and one. That is, if 
yon go up five feet you have to go out five feet. 
CROSS EXAMINATION. 
By Mr; -Harrison : 
Q. Wh.en did yon make :v·our observations arid survey! 
· A. It is in my boom but I don't remember. 
Q. Was it after the wheat had been cut? 
A. Yes; I think the morning that the wheat was cut. They 
'Yere cutting it that morning. 
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Q. All the statements made to. the Jury are on the assump-
tion that a person in a Ford ear would be four feet? 
A. Yes. 
page 107 ~ Q. How about a person coming out of the lane 7 
A. It would be around five feet six or seven-
the height of a car. 
Q. Did you put any car ·down in that lane and take a pic-
ture of iU 
A. No. 
Q. I hand you a picture which has been introduced in evi-
dence, No. 2, which was taken on the day of the accident, when 
the wheat was growing, and ask you if that automobile is 
not visible in the lane T 
A. I couldn't tell you. 
Q. Look at it good. 
A . .Yes, I see it. 
Q. It is there 7 
A. Yes. 
Q. And the wheat is there? 
A. Yes. 
Q. So, if you made the statement that a car that distance 
from the highway was not visible, you were mistaken Y 
A. No, I am not on this. 
Q. I asked you if, on Picture No. 2, a car parked in the 
lane is not visible Y 
A. At this point here it is not. 
Q. Is that picture a correct picture? 
A. I couldn't tell you about that. I suppose 
page 108 -~ you know more about it. 
Q. You can take that picture and identify the 
location. You do not deny that is the lane? 
A. I think it is. 
Q. And you do not deny that that car is parked in the. 
lane? 
A. No. 
Q. And you do not deny that it is visible? 
A. No. 
Q. And that the wheat is growing? 
A. No. 
Q. You spoke of a flare being to the west as well as to 
the east. Lawrenceville is to the east of the intersection, is 
it noU 
A. Yes. 
Q. Wouldn't you judge that most of the travel would go 
between La:wrenceville and the farm Y 
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A. I would not like to say. 
Mr. Whitehead: We object to that. 
By Mr. Harrison: 
Q. From the condition of the entrance of the lane into the 
road, didn't it show there was more travel between Lawrence-
. ville than Brodnax T 
A. I would not say. It was right smooth, and 
page 109 t it appears to have g·one both ways: · 
Q. I show you Exhibit No. 1, taken on the day 
of the accident, and ask you if shrubbery isn't growing there Y 
A. That shrubbery is sticking up on the bank and not on 
the shoulder. Here is the flare there. 
Q. Do you see any flare coming out there? 
A. Yes, but you are at a different angle. 
Q. Doesn't it show that the wheat and shrubbery are grow-
ing up into thaU 
A. I can't deny the picture, but if you get a different pres-
e~tation you can see it. 
Q. This picture was taken right opposite. the lane? 
A. No. 
Q. It was taken looking down by the telephone pole f 
A. It was done this way (indicating). 
Q. Do you know how far the telephone pole portrayed in 
Picture No. 1 is west of the lane Y 
A. Approximately 25 feet. 
Q·. Are you sure about that? 
A. I am not absolutely sure. 
Q. We have a map made by an engineer in Brunswick 
County, which shows it is 9 feet. 
A. Take your 9 and add to the width of the road. 
Q. I am asking from the middle of the intersection, the 
center line of the intersection, to a point opposite that. 
A. (Witness scales the map) 12 feet. 
page 110 ~ Q. If the pole is 12 feet west of the entrance 
. to the road, this picture was certainly taken east 
of the pole, wasn't it Y 
A. I couldn't tell you. 
Q. Isn't that pole shown in there? 
A. Yes. 
Q. Isn't the wl10le west side of the lane shown in the pic-
ture? 
A. Yes. 
Q. Can you see on both sides of the lane Y 
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A. Yes, sir. 
Q. Isn't it patent to anybody that the camera was at the 
entrance of the lane 7 -
Mr. Jones: We object. 
The Court: This is cross examination, but I understood 
. the witness to say that he couldn't say. 
By Mr. Harrison: 
Q. We have a map made by Mr. J. Hunter Love, of Bruns-
wick, a surveyor; take this map and tell whether it is a cor-
rect map of the elevations and the entrance there. 
A. I think you and I cheeked it once before. 
Q. I want it in the record. 
A. I think .it checks very nicely. 
page 111 }- Q. In other words, your findings and his find-
ings are the same so far as the physical findings 
on the ma.pf 
A. Yes. 
Q. This shows the first telephpne pole is 9 feet from the. 
intersection and the second is 191 feet and the third is 376 
feet. Are those measurements correct f 
A. I think that thev are verv close to it. The distance 
between the two telegraph poles is 179 and a fraction feet, 
so if you add them together it will come a.bout the same. 
Q. So when we refer to this map in evidence we refer to a 
correct map? 
A. I think so. 
Q. So if yours is correct this is correct also? 
A. Yes. 
RE-DIRECT EXAMINATION. 
By Mr. Jones: 
· Q. An automobile traveling· at the rate of 20 miles an 
hour will travel how many feet in a. second? 
A. Do you mind my looking at iU 
Q. Have you calculated it f 
A. Between 29' and 30 feet. y;es, I have calculated it. 
Q. An automobile traveling at the rate of 45 miles an hour 
would travel how many feet in a second? 
A. 66 feet. 
pag·e 112 }- Q. Mr. Davis, we have a little cardboard plan 
tha.t we have been using. From your recollection 
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of making the map of this road, would this cardboard fairly 
represent the physical layout of Ronte 58 and the private en-
trance road? 
A. I do not think it onght to have that little hole in the 
middle over there. 
Q. What I am .trying to get at is· this: The flare-off there,. 
will tha.t represent the flare-off? 
A. I don ''t Imow. 
Q. I don't mean the measurements .. 
A. It tnrns that way. 
J\HSS FLORENCE ELLINGTON, 
a witness on behalf of the plaintiff, being duly sworn, testi-
fied as follows: 
Examined by Mr .• Jones : 
Q. I believe your name is Miss Florence Ellington f 
A. Yes. 
Q. And you are the daughter of Mrs. Ellington who just 
testifiedT 
A. Yes. 
Q. Miss EI1ington, I believe you were in the automobile 
accident which occurred just about four miles out of Law-
renceville on Route 58 f 
page 113 } A. Yes, sir. 
Q. Will you tell the Court and Jury anything 
that happened in regard to the accident Y Did you see the 
accident itself? 
A. No. 
Q. Do you remember what yon were talking abouU 
A. Talking about a trip I had taken to the World's Fair in 
1933 in Chicago. 
Q. Had you occasion to observe about how fast Mr. Moses 
had been driving from Chatham, or ScI1001fi.eld, down to the 
accident? 
A. I have ridden a lot in cars, and I judge he was driving 
around 40 or 45 miles an hour. 
Q. Have you anything particular to bring it to your mindf 
A. I was used t.o riding in cars, and I could tell. I do 
not mean to say I would be positive it was that rate, but I 
was not alarmed over his driving about speeding. 
Q. There has been testimony here that someone had been 
injured in a car accident before; are you the one f 
A. Yes. 
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Q. Did you speak to Mr. or Mrs. Moses about driving on 
the way down f · 
A. My mother did. I had had Mother to tell him that we 
would like to go but I was afraid of anybody 
page 114 ~ driving fast because I had been in an accident, 
and she knew it, too. 
Q. So that was the reason for the request f 
A. Yes. 
Q. Had you heard anything about Mr. Moses being a fast 
driver before you came there? 
A. No, never. 
Q. Was there anything in the trip down here which would 
call your attention that he was a reckless driver or a fast 
driver? 
A. No. 
Q. You were on the back seat, I believe? 
· A .. Yes. 
CROSS EXAMINATION. 
By Mr. Hammack: 
Q. Do you remember any of the details of the accident Y 
A. No. . 
Q. Do you recall whether or not Mr. Moses blew his horn 7 
A. No. I don't even remember that. 
Q. Did you see the Temple car 7 
A. No. 
Q. All three of you ladies were sitting on the back seat 
unconcerned about what was going on? 
A. We were not so unconcerned. There was 
page 115 } nothing to alarm us. 
Q. You were talking to your mother and Mrs. 
Dix, who was sitting with you on the back seat? 
A. No. 
Q. With 'Yhom were you talking? 
A. Mrs. Moses and her daughter. 
Q. Were they turned looking back? 
A. They were turned looking back talking. 
Q. And you say Mrs. Dix had requested Mr. Moses not to 
drive fa.st before leaving home? 
A. She said that she did, but I didn't hear it. 
Q. You had requested him not to drive fast? 
A. Yes. 
Q. Your mother, :M:rs. Ellington, had already made the 
same request Y 
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A. Yes. 
Q. Why was it that all three of you should have made tliis 
special request before leaving? 
A. We had never ridden with him before, and I would not 
get into a car with any strange person I had not ridden with-
I mean someone I had not ridden with before. They were 
not strangers, but I had not ridden with them, and I would 
not get into your car or anybody else without asking them 
not to drive fast. I had been in an accident before. 
. Q. Was Mr. Moses a stranger to you? 
page 116 ~ A. He was not a stranger, but he had worked 
there. 
Q. You say you would not get into any stranger's car with-
out asking him not to drive fast? 
A. I do not mean stranger, but I mean someone l was not 
used to their driving. · 
Q. You have a case pending against the Temple estate, 
haven't you? 
A. Yes. 
Q. Mrs. Dix has a case pending against the Temple estate 1 
A. Yes. 
Q. And Miss Alice Moses, also has a suit? 
A. Yes. 
Q. All have a suit except the little girl who was on the 
back seat? 
A. Yes. 
Q. And you are interested to that extent in the case? 
A. Certainly I am interested in my mother's case. 
Q. And in your case? 
A. Sure, I am interested. 
page 117 ~ ALVIN P. HUDSON, 
a witness on behalf of the plaintiff, being duly 
sworn, testified as follows: 
Examined by Mr. Barrow: 
Q. Mr. Hudson, where you live? 
A. W ashing·ton. 
Q. Where were you living in June 1938? 
A. Lawrenceville. 
Q. Is Lawrenceville your home? Were you reared in Law-
renceville? 
A. That is right. 
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Q. What is your age 7 
A. 31. 
Q. What sort of business were you engaged in a year agot 
A. A year ago I was working for Lawrenceville Motor Com-
pany. 
Q. Is that the company with which Mr. R. F. Ellis is con-
nected? 
A. Yes. 
Q. Did you go to the scene of this accident that occurred 
out here on Route 58 when Mr. Temple and Mr. Moses' cars 
came togefuer 7 
A. Yes. 
Q. How long after the accident was it that you arrived 
there¥ 
page 118 ~ A. I would not know in minutes but it was not 
very long. 
Q. Did you go with Mr. Ellis! 
A. Yes. 
Q. How did you go Y 
A. We went on the wrecker. 
Q. Were many people around there when you got there Y 
A. A few, but not many. 
Q. So you got there shortly after the accident occurred 7 
A. Yes. 
Q. What time of day was iU 
A. I imagine around 11 or 12-between 11 and 12, but I 
don't know exactly. 
Q. How was the weather that dayT 
A. It was a beautiful day. 
Q. ·Clead 
A. Yes, sir. 
Q. When you arrived there, had they gotten Mr. Temple 
out from underneath his truck? 
A. Yes~ ]\fr. Temple was lying out in the field. · 
Q. Had they taken the people out of the Moses car Y 
A. Yes, sir, all except the person or lady who was killed. 
Q. Was Mrs. Moses dead at tl1e time you arrived? 
A. Yes, sir. 
page 119 ~ Q. Did you make any observation there to see 
whether or not there were any skid marks on 
the highway? 
A. Not for that. particular reason, but I did notice because 
we had been bragging on the Ford brakes. 
Q. Were you all selling Ford cars? 
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.A. Yes, sir. 
Q. Did yon see any skid. marks °l 
A. Not particularly; no, sir. 
Q. There were none plainly visible at that time T 
.A. No, sir. 
Q. And did yon look closely!· 
A. I didn't look down the best I could ; I just observed 
them momentarily. 
Q. Did you help move either one of the vehicles f 
A. Yes, sir. 
Q. Which one f 
A. The Ford. 
Q. Did you mak~ arty observation of the time-piece or clock 
on the Ford car? . 
A. I did, yes, s~r.·· What do you mean T 
Q. Do yon remember what time it showed f 
A. No, I didn't notice that. 
Q. What was the condition of the brakes at the timeY 
A. The condition of the brakes, they were hung; they were 
jammed. 
page 120 ~ Q. How did you discover that? 
A. We were getting ready to take it up with 
the wrecker and the rear wheels would not move. 
Q. They draggedY 
A. Yes, sir. 
Q. How far did you drag the rear wheels before they went 
off? 
A. I would not know that, either. . It just started, and 
I noticed it was dragging, and we bad to stop. It was such 
a heavy pull that we had to stop. 
Q. What caused those wheels to lock that way? 
.A. The only thing I know-I would not know in a me-
chanical manner, only the leverage put in on the brakes. The 
front part of the motor crashed, and it could have caught 
some way, but I don't know. 
Q. The braking equipment was torn up, was it Y 
A. To the best of my knowledg·e, the only thing I know 
about the braking equipment is that it was locked. 
Q. But you observed no skid marks back to the other side 
of where the wreck occurred Y 
A. Not that I remember; no, sir. 
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CROSS EXAMINATION. 
By Mr. Harrison: 
Q. The brakes being locked would indicate that 
page 121} they were on with full force at the time of the 
impact°I 
A. I imagine so. . 
Q. You went there to take up one of the wrecked cars T 
A . .Yes, sir. 
Q. Did you observe a scuffed up place in the roadway made 
by the left front brake drum of the Moses cart 
A . .Yes, sir. 
Q. That is where it went into the road? 
A. Yes, sir. 
Q. Then there was about four feet eight inches from the 
extreme north or right side of the road in the direction in 
which Mr. Temple was travelingt · 
.A. I do not remember how many feet and inches. 
Q. It was on the north side of the road, or near the north 
side of the road f 
A. Yes, sir. 
CARLTON SLADE, 
a witness on behalf of the plaintiff, being first duly sworn, tes-
tified as follows : 
Examined by Mr. Barrow: 
Q. Mr. Slade, where do you liveT 
A. South Hill. 
Q. What is your age? 
page 122 } A. 23. 
Q. ,What is your occupation T 
A. Coca-Cola salesman. 
Q. Mr. Slade, did you see this accident? Did you go to 
the scene of this accident that occurred last June between 
the truck driven by Mr. J. R. Temple and the car driven by 
Mr. John A. Moses? 
A. I did not see the accident, but I think I was the first 
to get there, and no one else was there when I arrived. 
Q. Which way were you going? ' 
A. Toward South Hill. 
Q. Where had you been? 
A. To Emporia. 
Q. You were on your way back to South Hill? 
A. Yes. . 
Q. The roadway there at the scene, in going from this di-
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rection west toward South Hill, is straight for some dis.tance, 
isn't itT 
A. Yes. 
Q. You say you did not see the collision itself1 
A. No, sir. 
Q. How long after the collision do you suppose it was be-
fore you arrived? 
A. I couldn't say exactly. 
·Q. You were the first to arrive? 
page 123 ~ A. Yes, sir. 
Q. And what did you find f 
.A. All the occupants were in the car except Mr. Mose€. 
Q. Where was he? 
A. He was laying down beside the car. 
Q. Apparently thrown out, or had he gotten out? 
A. I couldn't say. 
Q. All the others were in the car, and Mr. Temple was un-
der his truck? 
A. Yes, sir. 
Q. Who was with you? 
A. I was by myself. 
Q. Was any other car in sig·ht at that time T 
A. Nobody except Mr. Lambert, and he was behind me in 
his truck. 
Q. Mr. Lambert? 
A. Yes, sir. 
Q. Where does he live T 
A. He lives in Brodnax. 
Q. Was he near behind y_ou, and did he stop about the same 
time you did! 
A. I would say he was about a minute or a minute and a 
half behind me. . 
Q. Did you see any car standing west of the point of col-
lision. back up on top of tlie hill? 
page 124 ~ A. No, sir. 
Q. Do you know Mr. H. C. Pointer? 
A. Yes, sir. 
Q. They call him Captain Pointer, I believe, around South 
Hill? 
A. That is right. 
Q. Did you see him there at that time? 
A. No, sir. 
Q. Did. you sec him at any time that day? 
A. Not that I can recall, I didn't. 
Sallie B. Temple, et al.; v. Mary Ellington. 97 
Carlton Slade. 
Q. How long did you stay ·around the scene· of the acci-
dent? 
.A. I stayed there until the wreck truck came and took the 
car away. 
Q. Had the ambulance taken away the injured people 7 
A. Yes, -sir, two of them. 
Q. Now, do you mind, Mr. Slade, indicating here to the 
Jury the best you can the position of'the two vehicles? Let 
this strip represent 58 and that is the lane; this is the point 
of intersection. Will you place there the truck and the car 
in the relative positions as you found them 7 · · 
A. It was right here (placing models). 
Q. ,T ust a little. east of the entrance 1 
A. Yes, sir. 
Q. The truck turned over on its right side! 
l)age 125 } A. ·Yes, sir, almost straight like that (illust~t.. 
ing}. . . 
Q. And · the Moses car was standing up f · 
A. Yes, sir. 
By the Court: 
Q. Were the cars as close t.ogetber as that t. 
A. I would say that there was about' four. or five or six 
feet between them, the best I can recall. I didn't pa:y much 
attention to it. 
'By Mr. Barrow: 
Q. Some four or five feet apart? 
A. Yes, sir. . 
Q. And were they just at the entrance there, or a little to 
the ea.st of it? 
.A. The way the truck was lying was a little east, and the 
car was about half way to the east of the driveway. 
Q. Did you observe any skid marks back on the highway? 
A. Yes, si!. There were two holes in front of the drive-
way. 
0. Two holes? 
A. Yes, sir, pretty long. 
Q. Please examine Exhibit No. 1 and state whetl1er or not 
you see there the two holes you ref er tot 
A. Right there (indicating). 
Q. Those two holes there beside the telephone pole? 
A. Yes, sir. 
page 1.26} Q. Did you observe any other skid marksT 
A. Those were the only two~ 
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Q. Did yon look to see whether there were any moref 
A. No. 
Q. Yon were around there in all about an hour, weren't 
youf 
A.. Yes, sir. inst a bout. 
Q. Do you know Captain H. C. Pointer pretty well!' 
A. No, sir. . .. 
Q. You know him when vou see him f 
A. Yes, sir. -· ·. · 
Q. And y.ou did. not -see Iiim there at that time f 
A. No, sir. · 
Q. You are positive his car was not standing- back up on 
the hill to the west of the scene when von arrived there T 
A. ·Yes, sir, the only thing I saw was the road track. It 
came there a few minutes a.ft er I got there. 
Q. It came from the west f 
A. Yes, sir. 
Q. The road truck f 
A. Yes, sir. 
Q. Who was on that truck f 
A. Mr. Pearson, I think, and I don't know the 
page 127 ~ other man----iCiary, I think. 
a.rrivedY 
Q. And they came a few minutes after yon 
A. Yes, sir .. 
CROSS EXAMINATION. 
By Mr. Harrison: 
Q. Were they the second to arrive f 
.A. No: Mr. Lambert was the second, and I don't know 
who followed him. 
Q. Pearson and Clary came np shortly after yon did f 
.A. Yes, sir. 
Q. Yon were going wost, towards Brodnax, with your trnck f 
A. Yes, sir. 
Q. Before you got out to help these people, did you park 
to the east or west of the road T 
A.. To tl1e west. I ran around it. 
Q. Could you get by all right? 
A. Yes, sir. 
Q. And which side of the road was clear f 
A. The south. 
Q. You spoke of the position of Mr. Temple's truck; isn't 
it true that Mr. Temple's truck was lying partly in tl1e ditch 
line and partly on the field Y 
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A. Yes, sir. 
page 128 ~ Q. That is the way you put it. It was lying 
partly in the ditch line and partly in the field? 
.A. Yes, sir. 
Q. And the 1:F.ord car of Mr. Moses was also on the right-
hand side of the road the way you were going, but standing 
upright? 
A. Yes. 
Q. And the wheels were down? 
.A. Yes, sir. 
Q. Could you tell whe~her the Ford car ha.d been turning 
~~, . 
A. No. 
Q. It just hit and went on around? 
. .A. Yes, sir. 
Q. That was on the left side of the road? 
.A. Yes, sir. 
Q. Mr. Moses was on the ground? 
A. Yes, sir. 
Q. All the other occupants of the car were sitting in the 
same position in the car that they occupied Y 
A. No; most of them were lying down on the floor. 
Q. They wer.e in the car? 
A. Yes. 
Q. Between the front and back seats T 
A. Two in the front. 
Q. And ~Ir. Moses on the ground 7 
page 129 ~ A. Yes. 
Q. This mark which you saw in the highway, 
it was testified here that it was made by the left front brake 
drum-of Mr. Moses' car; was it the type of mark that could 
be made by the left brake drum Y 
A. Yes, sir. 
W .. S. DAMERON, JR., 
a witness on behalf of the plaintiff, being first duly sworn, 
testified as follows: 
E·xamined by Mr. Barrow: 
Q. Mr. Dameron, you are State Highway Traffic Officer, 
I believe? 
A. Yes, sir. 
Q. Stationed here. in Lawrenceville T 
A. Yes. 
Q. Did you go to the scene of this accident on the 11th of 
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June, 1938, the collision between Mr. Temple's truck and Mr. 
Moses' cart 
A. Yes, sir. 
Q. Who was there when you arrivedt 
A. Mr. Lambert was there, Mr. Jack Lambert was there. 
Q. What time did you get there? 
page 130 ~ A. It was something after eleven. I don ~t know 
exactly what time, but it was after eleven. 
Q. It was daytime 7 
A. Yes, sir. 
Q. How did you find out about the accident t 
A. I had been down to the swimming pool. I think Mr. 
Stanley and I came in and pulled in across the street and 
parked, and I understood that there was an accident between 
Lawrenceville and Brodnax, and I immediately left. 
Q. Did you talk to Mr. Moses at the time! 
A. No. I tried to talk with him, but I couldn't get any in-
formation from him. 
Q. Were you able to talk with any of the people in the 
car? 
A. I found from Mrs. Dix the names of all of them, and 
where they were from. · 
Q. Was Mrs. Moses living when you got there Y 
A. No, sir. 
Q. Had they taken Mr. Temple out from under the truck t 
A. Yes, sir. He was lying out in the wheat field when I 
got there, and the doctor was working on him when I got 
there. 
Q. Did you make any observations there, l\fr. Dameron, 
with reference to the markings shown on the highway! 
A. Yes, sir. 
page 131 ~ Q. Did you observe those two scars that are 
shown in the picture·, Exhibit :No. 1 T 
A. Yes, sir. 
Q. How far were those marks from the intersection of the 
hig·hwav and the- lane? 
A. The center of the intersection f 
Q. Yes. 
A. They are approximately 15 or 16 feet west. 
Q. About 15 or 16 feet west f 
A. Yes. 
Q. Now, Mr. Dameron, in speaking of the inte1·section-
will you step over here just a moment-in speaking of the 
intersection, are you speaking of this point here to the center 
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of· Route 58 immediately in the center of the lane as projeeted 1 
A. Yes, sir. 
Q. The scars shown on that road were about 15 feet west 
of the intersection f 
A. Yes, sir. 
Q. And on what part of Route 58 were those marks 1 
A. On the right-hand side going west. 
Q. That is on the left of Mr. Moses? 
A. Yes, sir. 
Q. How far were they from the edge of the hard surface-
the left-hand edg·e of the hard surface the way 
page 132} Mr. Moses was traveling? · 
A. The two cuts were about four feet. 
Q. Did you ever take actual measurement of them Y 
A. Yes, sir. 
Q. Will you refer to your notes and give us the actual 
measurement? 
A. Four feet from the north edge of the hard surface. 
Q. ~,our feet or four feet eight inches 7 
A. Four feet. 
Q. You are ref erring to these two marks that you see in 
Exhibit No. 51 
A. Yes, sir. 
Q. Those two cuts sl10wn in that picture? 
A. Yes. 
Q. Four feet from the left-hand or northern edge of the 
hard surf ace? 
A. Yes, sir. 
Q. Do you know what made those marks in that road 1 
A. I am reasonably sure .. 
Q. What do you think made those gasl10s? 
A. I think the left brake drum of the Ford car made them. 
Q. Left brake drum of the Ford car? 
A. The left front wheel. 
Q. How wide is Route 58 at that point! 
page 133 ~ A. The hard surf ace part, between 20 and 21 
feet. It averag·es about 20 feet, I would say. 
Q. It averages about 20 feet in width? 
A. Yes, sir. 
Q. Now, Mr. Dameron, what part of the ·Ford car received 
the more severe blow? 
A. The left front. 
Q. And what part of Mr. Temple's truck appeared to have 
been struck by the ]J.[oses car? 
A. Uight in the cab door on the left-hand side. 
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Q. ·Will you ref er to photograph Exhibit No. 7; is that. a 
picture of . the Temple truck Y 
A. Yes, sir. 
Q. And the blow was at what point f 
.A. About the center of the door. 
Q. Did yon make any, observation to see whether or not 
the truck was in gear! 
A. No, sir. 
Q. Now, Mr. Dameron, the point of impact, as stated by 
yon, was about 15 or 16 feet west-
A. (Interposing). Now, the point of impact, what I call 
the·point of impact, the spread of the tire was 19 feet 6 inches 
west of the center of the intersection. 
page 134 ~ By the Court: 
. Q. West of the center of the intersection T 
A. Yes, sir. 
By Mr. Barrow: 
Q. And the two gashes were about how far west of the cen-
ter .of the intersection Y 
A. I would say between 15 and 16. 
Q. So the spread of the tire was three or four feet west 
of the two gashes Y 
A. Yes, sir. 
Q. What other markings did you obserye on the road1 
A. I observed two gray marks (I would not say that they 
were black) leading 39 feet west of where I spoke of-the 
first spread of tires leading to that point-39 feet. 
Q. 39 feet-
A. About the center of the road. 
Q. Gray tire marks T 
A. Yes, sir. 
Q. Leading up to the point of the accident? 
A. What I would call the point of accident, yes. 
Q. Then, what other markings did you observe? 
A. There were markings made by the Ford car after it 
passed these cuts, until it come to rest. I don't mean it fol-
lowed one straight line; some places it didn't 
page 135 ~ leave a mark, and it would go probably a foot, 
and then it didn't go a· straight line. You could 
trace these marks directly to the right rear wheel. 
Q. Will you examine Exhibit No. 3, and see if you can see 
the mark which you are now describing to the Jury! 
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A .. No, ·sir, it does- not show. 1· 1. 
Q. It does not show the marks y;ou are talking aboutf, 1 
A. No, sir, unless this is one here, which is not plain enough 
for me to definitely say it was made by the car after the ac-
-cident. · . . . ~ . · 1 . • : • · • _· • ; 
, Q. The picture does show a mark at the scene of the ac-
cident? · 
A. Yes, sir. 
Q. Exhibit No. 2, likewise a v:ery · ·clear exhibit, that does 
not show any ·marking. whatever; does it T · · 
A. No, sir, except the black mark some 200 feet from the 
intersootion7 and ·that was there a week or two before. 
. Q. There is a black mark shown in Exhibit No. 4 that does 
not appear to show in Exhibits 2 or 3. The pictures were 
not taken, however, at the same time. Was that mark shown 
in Exhibit No. 4 there at the time of the collision 7 
A. I don't ·recall that, no, sir. , : · ! .. 
Q. That is not the mark you are talking about having seen 
the tire marks there for 39 feet? · · 
·· · A. No. It was not. that color. 
page 136 ~ Q. The skid marks you refer to· were ·not" :as 
. prominent as the mark shown in thi~ picture, Ex-
hibit No. 4? · 
A. No, sir. 
' Q. From the two gashes in the road there, .from th~t.point 
to where the Moses car came to rest, did you make any meas-
urement of that distance! 
'A. Yes, sir . 
. Q. How far was that 1 
A. From the gash or from where I first saw the spread? 
Q. The first spread 1 · · ·. 
·· · A. From where I first saw the spread, from there to the 
right rear ·wheel of Moses' car, was 37 feet. · 
, Q. And how far was the Temple truck from the point of 
collision? · · 
A. That was 47 feet. ·-1 
· Q. The skid marks you noticed, where were they in the 
road? · 
A. Do you mean before the point of impact Y 
Q. Yes. · 
A: They started about, I would say, from the center of the 
road. 
Q. And went in what direction Y 
A. They kept to the left. The further they went east on 
the road, the more they went to the north edge of the road. 
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Q. Did they at any point go closer to the north-
page 137 ~ ern edge of the road than those cuts that are 
shown there? 
A. No, sir. 
Q. Did it appear then that Mr. Moses was turning his car 
to his left along there Y 
A. When the marks began where I first observed the marks;-
there was a curve there, and they were not straight marks. 
Q. Curving to the left¥ 
A. Yes, sir, and then followed straight there. It was not 
a very noticeable curve. 
Q. Mr. Dameron, did you make any observations there as 
to the entrance way into that lane, whether or not it divided 
sort of Y shape? 
A. It is a Y shape entrance, yes. 
Q. Vv ere there two distinct driveways, or not 1 
A. I don't know, sir. 
Q. I mean as that lane came out and approached the high-
way, was it somewhat in the shape I have indicated hereT 
A. It is a Y shape. 
Q. It is a Y shape? 
A. Yes, sii;. 
CROSS EXAMINATLON. 
Bv Mr. Harrison: 
., Q. Have you a diagram you made on the day 
page 138 ~ of the accident 1 
A. Yes, sir. 
Q. Have you that with youY 
A. Yes, sir. 
Q. Let me see it? 
A. (Witness . produces same.) 
Q. You made this at the time the accident happenec!f 
A. That afternoon. 
Q. Will you come over to the Jury and show the position. 
The Court: Do you want to put it in evidence¥ 
:Mr. Harrison: Yes, sir. 
Note: It is numbered 14. 
BY Mr. Harrison: 
··Q. This diagram was made by you after the accidentY 
A. Yes, sir. 
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Q. This Route 58 runs east and westf 
A. Yes, sir. 
Q. This road indicated is the lane that runs from a south-
erlv direction north into 58 T 
A. Yes, sir. 
Q. I understand from your testimony the first spread of 
tire indicating the point of impact was 19 feet 6 inches from 
the center of the intersection? 
A. Yes, sir .. 
page 139 } Q. 19 feet 6 inches t 
A.. That is right. 
Q. Where was that scuffed out place in the tar that was 
made by the left front brake drum of Mr. Moses' cart 
A. It would be along here (indicating). 
Q. Put a mark there. 
A. (Witness does so.) . . 
Q. This mark was four feet eight inches from the extreme 
north side of the road, or the right, the way Mr. Temple was 
goingt 
A. Yes, sir, four feet. 
Q. Just plain four feet? 
A. Yes. . 
Q. And that was made by the left brake drum of Mr. Moses' 
car? 
A. Yes, sir, I think so. 
Q. Why do you think so? Did you find evidence of tar 
or gritf 
A. It was an asphalt road, and asphalt was on the brake 
drum. 
Q. From the point of impact, what direction did the Moses 
car take? . 
A. The car did not follow in a straight line; it went in an 
arc. It didn't go in an exact arc-an arc like the mark in-
dicates. 
Q. What sort of arc did it go? 
page 140 ~ A. It didn't go in a gradual turn. 
Q. How many feet did Mr. Moses' car go after 
the impact? 
A. I didn't measure the route it traveled; I measured a 
straig·ht distance from the first mark to where it stopped, 47 
feet. 
Q. It was 47 feet from the point of impacU 
A. Yes, sir. 
Q. Did the-Moses ear ever get on the south or the left side 
:·-.: 
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of the road with reference to .the way.Mr. Temple ;as going! 
Did it ever get ac~oss the center line! . · 
. .A. The nearest :point ,it traveled . .to the point· of. impact 
was 11 feet 8 inches from the . south edge of the hard snr-
f ace. · · · . Q~ And, that read is ,how wide! 
A. Approximately .20 feet. Q. So the Moses car never crossed the center line on its 
side of the road Y 
· A. If it did, I couldn't tell it. . . . . . . 
Q. You testified the-Moses car. went in an arc the distance 
of A:7 feet before it came to rest t 
A. Yes, sir. 
Q. Did it turn overt 
A. No, sir. 
. Q. Did it ever turn overf 
page 141 ~ A. No, sir. · 
• · = · ·Q. How was it si~ting: when you got there? 
A. On the wheels. .. . . 
Q. From the point of impact, how far and in what direction 
did the Temple truck go? 
A. lt was turned over on its right side on the shoulder four 
feet from the edge· of the hard surface, headed west, and 47 
feet east from where I saw the first marks. 
Q. Was that in a straight line! 
:A.. Yes, sir. . · ' ~ 
Q. 47 feet from the point of impact the Temple truck was 
after turning over in the ditch, out in the field? 
A. Yes, sir. · · · ·· · - · 
Q. And it· was !urned over on which side Y 
A. The .right side. -
· Q.· What scuffing oi· marks did yon. observe on the road 
from the point of impact to the point where the Temple ear 
came to rest Y 
A. I didn't observe any. . · 
Q. You found lio· · marks· from the point of impact to the 
poi.ht where the Temple ear came to rest, a distance of 47 
feet? 
A. No. 
Q. With reference to the point of impact, Mr. Barrow has 
elicited information that for 39 ·feet ;'from the 
page 142 ~ point of impact you saw the· spread of tires on 
the road. What made them T 
A. Made by tires. 
Q. What tires 7 
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A. I would judge from the Ford car. 
Q. From the Moses car 7 
A. Yes, sir. 
Q~ These marks were 39 feet before the point of impact? 
A. Yes, sir. 
Q. They were made on the road out there 7 
A. Yes, sir. 
Q. They were plainly visible f 
A. I would not say plainly. 
Q. They were visible? 
A. Yes, sir. 
Q. Could you trace them from the point where they began 
to the Moses car? 
A. Yes, sir. 
Q. And they were made by the Moses car, from the evi-
dence you saw on the ground? 
A. Yes. I went back that evening and measured. 
Q. Would those marks have been made if the car had not 
been slowed up by the application of brakes f 
A. I couldn't tell. 
Q. But they were marks which would have 
page 143 ~ been made by the application of 'brakes? 
A. Yes. 
Q. Exhibit No. 4, picture, is what and looking· in which di-
rection Y 
A. That is looking east on 58. 
Q. Does Picture No. 2 portray the same thing f 
A. Yes, sir. 
Q. Picture No. 1 portrays what? 
A. That portrays the entrance into 58 from the Reps Jones' 
Farm. 
Q. Can you state that picture was made directly opposite 
the entrance? 
A. Not directly opposite, but it is across the road-a little 
to the west. 
Q. Exhibit No. 6 portrays w·hat Y 
A. That is a view of the Ford car. 
Q. You ha-\re testified that you found some tar and dirt 
and grit on the left brake drum of the Moses car; take this 
pencil and indicate exactly where you found it. 
A. There (indicating). 
Q. Is that the brake drum f 
A. Yes. 
Q .. What distance, in inches, is the brake drum from the 
hub cap? 
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A. Some four inches. 
page 144 ~ Q. I hand you a picture, Exhibit No. 7, and ask 
you what that portrays? 
A. It portrays a view of an International Truck, the left-
hand side. 
Q. Will you look at the tires on that and tell me if any of 
them are flatY 
A. No, sir. 
Q. That is the condition ot the truck as it existed at the 
time of the accident? 
A. Yes. 
Q. Were they flat when you went out there? 
A. No, sir. 
Q. They were standing upY 
A. Yes, sir. 
Q. Looking at Picture No. 7, will you tell the Jury what 
effect the blow which appears to have been taken by the left 
side of the truck had on the body Y 
A. It bent the cab door in,. it bent the chassis and frame; 
the body part was sticking out a whole lot to the left of th~ 
cab more than it ordinarily would. 
Q. As a matter of fact, wasn't the blow such that it knocked 
the body completely out of line with the rest of the car? 
A. Yes, sir. 
Q. I hand you another picture, which I will ask 
page 145 ~ to be marked Exhibit No. 15, and ask you if that 
doesn't portray how completely out of line the 
body and back of the Temple truck were knocked Y 
A. Yes, sir. 
Q. What does that picture show? 
A. It shows the right-hand side of the truck. 
Q. Is it in line? 
A. No. 
Q. Has it been knocked out of line by the blow? 
A. Yes, sir. 
Q. In this picture you can observe the two tires, the right 
front and the right rear; are they standing up? 
A. Yes. · 
Q. They are not flat! 
A. No, sir. 
Q. Did you observe any marks or abrasions on the tires or 
rim of the Temple truck? 
A. I didn't notice them. 
Q. When you got there, had the truck and car been moved? 
-A. No. 
• • I o • 
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Q. They were in the same position Y 
A. Yes. · 
Q. Had the people been taken out of the back t 
A. The lady, Mrs. Moses, was in the car. 
page 146 } Q. The parties were there Y , 
A. Yes, sir. 
Q. The conditions that existed were the same as existed 
at the time of the accident? 
A. Yes, the vehicles were where they had come to rest. 
Q. Did you make the map or diagram which-·has been in-
troduced as Exhibit 147 
A. Yes, sir. 
Q. Did you make the diagram and the written observations 
on the diagram at the same time t • 
A. Yes, sir. 
. Q. The same afternoon T 
A. Yes, sir. 
Q. And that is in accordance with your t~sti~ony here to-
day! - . 
A. Yes, sir. 
RE-DIRECT F;...'U.MINATION. 
Bv Mr. Barrow: 
• Q. Mr. Dameron, you · are not an · engineer, are you Y 
A. No. 
. '.j· 
Q. You did not undertake to draw that to scale as an en-
gineer would f 
A. No, sir. 
Q. And, in drawing the picture of this lane 
page 147} there, you did not show the flares and the Y shape 
you speak of? 
A. No, sir, I didn't show it. 
Q:· It is not shown here on this diagram? 
A. No, sir. . . 
Q. But it actually did exist out there on the ground, didn't 
it? 
A. It didn't come out like that. 
Q. J.t didn't come out like you have drawn it here Y 
A. No, sir. 
Q. Mr. Dameron, on the two exhibits, Nos. 3 and 5, you 
will observe a good many marks between the two holes in the 
road and the point where the two v:ehfoles came to rest? 
A. Yes, sir. 
Q. Can you say which yehicle made those marks t 
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A. No, sir. 
Q. So that in testifying that the Temple truck made no 
marks at all, these photographs show a great many marks 
around in the .,htghway, ·but you are unable to say whether 
the car or truck··made them Y 
A. I couldn't say. There were no marks I could trace di-
rectly to the truck. 
Q. There were no marks you could trace directly to the 
truckY 
A. No, sir. 
page 148 ~ l\fr. Barrow: Yon gentlemen will observe in 
No. 5 a series of marks and blurs around in the 
road to the east of those two holes. This observation you 
have in that picture also. 
By 1\fr. Barrow: 
Q. Mr. Dameron, is it a fact, or not, that a car going, say, 
40 to 45 miles an hour, if it is turned suddenly from a straight 
course, will it make a mark on a tar road like thaU 
A. Yes, sir. 
Q. Mr. Dameron, Route 58, at the point of collision, is it on 
a level or, if not, in which direction does it slope Y 
A. When yon are going east, you are going downgrade. 
Q. The Moses car was coming downgrade Y 
A. Yes, sir. 
Q. From the intersection in that lane and in that highway, 
how far is it to the crest or crown of the hill west of the 
intersection Y 
A. 560 feet. 
Q. 560 feeU 
A. Yes. 
Q. Is the road straight at that point Y 
A. Yes, sir. 
page 149 ~ RE-CROSS EXAMINATION. 
Bv Mr. Harrison: · 
· Q. As I understand, yon traced the arc the Moses car made 
by the markings it made in the highwayf 
A. Yes. 
Q. But you found no mark in the highway from the point 
about where it came to rest? · 
A. If it made any, there was a lot of walking and they 
liad been obliterated. 
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Q. There were not enough to stay there fifteen minutes T 
A. No. 
Q. Do you know how many feet it would take a car, a Ford· 
V-8, 1937 model, driving 45 miles an hour, to stop? 
A. It depends on the condition of the brakes and the sur-
face. 
Q. Assuming that they were in good co:Qdition. Mr. Moses 
testified that he had them inspected the same day and that 
they were in good condition. Assuming that they were in 
good condition. 
A. I was asked to make a test yesterday, which I did. 
Q. Were they made at the scene of the wreck? 
A. Yes, sir. 
Q. :Over ·at the intersection? 
A. Yes, sir. 
page 150 ~ Q. All right; how many feet would it take to 
stop? 
A. A test was made in a '37 V-8 Ford coach, and we at-
tained a speed of 45 miles an hour hef ore the driver applied 
the brakes, and we measured the actual skid, and it stopped 
in 45 feet of actual skid marks. 
Q. Going 40 miles an hour, how many feet would it take 
to stop itT 
A. It stopped in 42 feet. Q. 42 feet! 
A. Yes. 
Bv the Court : 
· Q. Do you mean from the time the brakes took effect! 
A. Yes, sir. 
RE-DIRECT EXAMINATlON NO. 2. 
By Mr. Barrow: 
Q. Whoever was driving the car that you made that test 
with knew that he was going to put his foot on the brake and 
apply his brake and try to stop the car? 
A. He had his foot on the brake · when we got to a given 
point and applied it. 
Q. As a matter of fact, if a sudden emergency arises, some-
thing pops out in front of you, as has been described here, 
doesn't it take a short time for a man to get his 
page 151 ~ foot on the brake? 
A. Yes, what is called reaction time. 
Q. Reaction time? 
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A. Yes. 
Q. Do you know what the length of time is, the reaction 
tiine, in a vehicle traveling· 40 to 45 miles an hour, if some-
thing happens about 40 to 50 feet ahead, or any emergency 
that requires him to stop, how much of that 40 or 45 feet does 
he travel before his brakes are applied? How much reaction 
time is taken up Y • 
A. It depends on the person. Some persons have a very 
quick reaction time and others do not. 
By the Court: 
Q. ·what is the average time, Mr. Dameron! 
A. I don't know. 
By Mr. Barrow: 
Q. Do you have a chart put out by the .State Highway De-
partment of Virginia that shows that reaction time¥ 
A. I had one but lost it. I had one when Judge Spindle 
was here. 
Q. How many people were in this car yesterday when you 
made the test¥ 
A. Two. 
Q. Just two¥ 
page 152 ~ A. Yes, sir. 
Q. The more heavily loaded a car is the more 
difficult it is to stop it, isn't it¥ 
A. I don't know that it is. 
Q. All right, sir; that is all. 
A. That is the ordinary passenger car, but trucks would 
make a difference; it is not as quick. 
Q. Mr. Dameron, state is it a fact, or not, that the State 
Highway Department accepts, as lawful brakes, brakes that 
will stop a car going at a speed of 45 miles an hour in 126.6 
feet? 
Mr. Hammack: We object. He is dealing with a question 
of testing· cars-that is the minimum distance that a car has 
to be stopped before you can get the semi-annual tag. 
The Court: Objection overruled. He can answer the ques-
tion if he knows. 
J\fr. Hammack: We except to the ruling. 
Note: The last question and answer were read. 
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By the Court: 
Q. Is that correcU 
A. Yes, sir, that is correct. 
By Mr. Barrow: Change that to the State Mo-
page 153 } tor Vehicle Department rather than the State 
Highway Department. 
Witness: That is according to the cliart that they gave 
us. That is the information that they gave us. 
By Mr. Harrison: 
Q. And that is the most defective brake that they will give 
you a sticker onf 
A. Yes. That is not what is called a good brake. 
Q. In other words, if you had a ear 15 or 20 years old, if 
the brakes will stop it in 126 feet, they will put the sticker 
on iU 
A. Yes. 
Q. That is true, isn't iU 
A. Yes. 
l\fr. Hammack: Your Honor, we renew our objection and 
ask that the evidence he stricken out, as we are dealing with 
a 1937 four-wheel brake car. 
The Court: You gentlemen brought the matter out. The 
objection will be overruled. 
Mr. Hammack: What matter? 
The Court: How far a car will go. 
Mr. Hammack: From his experiment. 
The Court: He asked whether or not the State Highway 
Commission approved a car that will stop in so many feet. 
I overrule the objection. 
pag·e 154 } Mr. Hammack: We except. 
By Mr. Barrow: 
Q. Mr. Dameron, the question I asked you, the last ques• 
tion, had application to four wheel brakes. 
A. Yes, sir. 
Mr. Barrow: That is all. 
By l\fr. Harrison: 
· Q. By reaction time1 of course, is the time it takes to ap-preciate a dangerous situation, or something which calls forth 
action? 
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A. Yes. 
Q. If it is necessary to blow a horn, that is reaction time? 
A. Yes. 
Q. So, had he had reaction time to blow a horn, he would 
have reaetion tiine to put brakes on t 
A. Yes. 
J. G. POWELL, 
a witness on behalf of the plaintiff, ·being duly sworn, testi-
fied as follows : 
Examined by Mr~ Barrow: 
Q. Mr. Powell, what is your age! 
page 155 ~ A.· I will be 58 in November. 
Q. Where do you live! 
A. Near Charlie Hope. 
Q. In Brunswick County f 
A. Yes, sir. . 
Q. What is your occupation f 
A. I am a farmer. 
Q. How far do you live from what is known as the Reps 
Jones' Farm f 
A. Well, in a direct line it is not so far, but around the 
road it is probably a mile and a half or something like that. 
Q. Mr. Powell, did you see Mr. J. R. Temple on the morn-
ing of June 11, 1938, and, if so, when and where? 
A. He came to my house to get some calves that Mr. Wes-
ton had engaged for him. Mr. Weston had,.. looked at tbem, 
and Mr. Temple came to get them. 
Q. Was anyone with himY 
A. No, sir. 
Q. How did he come Y 
A. On his truck-a pick-up truck. I suppose that is what 
you can it. 
Q. When he got to your house; where did he stop his truck °l 
A. I was not at the house when he first ar-
page 156 ~ rived. I canie up there off the place soon after 
he got there. The truck was in front of the 
house. 
Q. About what time of day did Mr. Temple first get to·your 
house! 
A. I imagine it was probably nine o'clock. It was nine or 
ten o'clock. 
Q. When you came to the house what did you and Mr. Tem-
ple do, if anythingY 
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A. I walked up to see whose truck it was and met Mr. 
Temple walking up about the same time. He had been down 
to the stable to look at the calves. My boy was showing him 
the calves, I presume. When he walked up I spoke to him 
and asked him how he was and told him-I asked him what 
did he mean by fooling with that truck and hauling cattle. He 
said "Well, I have to keep on doing something''. That was 
all that was said except he waited a minute, and he said, 
"Well, I am troubled with pain in my neck and shoulder, 
and it bothers me in looking back in driving". 
Q .. Did he drive his truck from where it was parked in 
front of your house to where the calves were? 
A. I think he did. I am not absolutely certain whether he 
did that or one of the boys did. I think he drove it down 
to the barn. 
Q. One of" your boys, do you mean 7 
A. Yes, sir. 
page 157 ~ Q. Did Mr. Temple have any difficulty in op-
erating the truck as far as you observed that 
morning? 
Mr. Hammack: We object to evidence of this nature. He 
wants to show the improper operation of the truck, if such 
there were, at another time. 
The Court: I think you had better go in closer proximity. 
Mr. Lewis: It was nine to eleven o'clock. 
The Court: Answer the question. 
~fr. Hammack: Exception. 
By Mr. Barrow: 
Q. Answer the question. 
A. When they reached the barn or stable where the calves 
were, he asked one of the boys to back the truck up to the 
door. l\f r. Temple and I were standing around. The boy 
attempted to back it up there, but he didn't do it very suc-
cessfully. In other words, the ground was right slick, we 
had had a rain, and the truck apparently wasn't running right. 
I don't know much about them, but the truck shut off or 
something·, and the boy failed to get it up like it ought to be. 
Then Mr. Temple got in and made a circuit and came 
around in a different direction. 
With the help o·f the boys and myself and Mr. 
page 158 ~ Temple, we finally got it up so that we could load 
the calves. · 
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Q. Did he say just what the difficulty was, if any, in turn-
ing· the truck around and hacking the car? 
A. He made the remark up at the house about having the 
pain in his neck and shoulder, that it interfered with looking 
back. They were the exact words that he said. 
Q. You mean interfered with turning his head around from 
side to side Y 
A. You can put that construc~ion on it. if you want, but he 
said looking back. ' 
Q. Interfered with looking back Y 
A. Yes, sir. -
Q. Then, Mr. Powell, after they loaded the calves, did you 
leave the farm with Mr. Temple on the truck? 
A. Yes. He asked me to go with him over to his farm to 
unload. I went over with him, .and we unloaded. 
Q. Did you go in the lane that leads .directly down to the 
house¥ 
A. No; we went up to Mr. Massey's lane. There is a gate 
up there. · 
Q. Then where did you get out of the truck or leave Mr. 
Temple? · 
A. We came on back down the highway going west, and 
when we -got opposite his lane he asked me to g·et on and ride 
with him and go with him over to the farm, and 
page 159· ~ I told him no, I had to g·o back home, and I went 
back home. 
Q. You got out of the truck right at the entrance way to 
the lane where the accident occurred later? 
A. To be honest with you, I believe Mr. Temple took me 
up to the house. 
Q. Up to your house f 
A. Yes, sir. Anyhow, I went on home, and I think he took 
me. 
Q. When you all -had gone down to the pasture and un-
loaded the calves and started back from the Temple farm, 
did you go out into Route 58 and then make the turn and 
go to the entrance wav in front of the house Y 
A. Well, we put the calves in the pasture on the highway 
up next to M:r. Massey's. We unloaded them there, and 
turned around and came out to the highway and started west. 
Q. When you came back into the highway, did Mr. Temple 
say anything to you then about looking in either direction? 
A. No. I suggested ''You look that way and I ,vill look 
this way''. 
Q. Why did you mak~ that suggestion! 
~· 
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A. Well, I was careful and wanted to look out for · myself 
and for him, too. 
Q. Mr. Powell, do you have an automobile or trnckY 
A. No, sir. I haven't had a car in a good 
page 160 ~ many years. The boys have an old piece of a 
T-model that they used to run around with, but. 
they haven't used that in some years. . · 
Q. Your son has had an opportunity to -hecome a good 
driverf 
A. He has driven very little, but he has learned to run 
other people's cars coming in. 
Q. How long have you known Mr. Templet 
A. Practically all my life. 
Q. Were yon reared in the same section of the county where 
Mr. Temple wasY 
A. Not exactly, hut I used to go to Brodnax right much 
when I was a boy and come in contact with Mr. Temple right 
much, but I had not seen much of him in recent years. 
Q. You stated at the beginning that you asked why Mr. 
Temple was riding around that way, and he said he had to 
do something; what prompted that question f 
A. Well, I was surprised to see him fooling with the truck 
and cattle to be honest with you. Q. Why? · . ... 
A. Because, in the first place, I didn't think he should do 
that, and, in the next place, I thought he looked too feeble 
to do it. 
Q. Do you know about what age Mr. Temple wasY 
A. I know that he was getting around 70 or more. I thought 
so. 
page 161 } Q. And you thought that he was too feeble, for 
one thingf 
A. Yes, and I didn't think he had to do that kind of work, 
and I thought he had plenty of people to do it for him, and 
I was surprised. 
CROSS EXAMINATION. 
Bv l\1r. Hammack: 
·Q. l\fr. Powell, you say you were surprised to see Mr. 
Temple working on this day? 
A. That kind of work, Mr. Hammack. 
Q. Don't you know, as a matter of faet, that he was a work-
ing man all the days of his lifeY 
A. I know that he was a man full of energy. 
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Q. Don't you know, as a matter of fact, he hauled and 
dealt in cattle¥ 
A.. I never haye seen him on a truck hauling cattle. 
Q. You say he complained about not ·being able to look 
backwards on account of some pain in the shoulder t 
A. "Y'es, sir. · 
Q. Now, would. you put the construction on that that he 
could not look· to :his right or look to his left t 
A. Well, I dicfa't see anything about that. 
Q. You told Mr. Barrow that he could put that construc-
tion on it? 
page 162 ~ A. If he ,vanted to put that construction on it, 
all right. I didn't know how far it would go. 
Q. Mr. Temple is dead; isn't .that ti·ue t 
A. 1:es, sir. . 
Q. You wouldn't put any stronger construction on it than 
he told you1 
A. No, sir. 
Q. You would not construe it to mean he could not look to 
his rig·ht or to his left? 
A. No. Of course he could do it and probably did. 
Q. As I understand f1"om you, it had been raining that 
day? 
A. The night before. 
Q. And these calves were in the barn·r 
A. Yes. 
Q. Up on a hill? 
A. Not a hill, hut a little grade up to the door. 
Q. And the truck had to be backed uphill¥ 
A. Yes, sir, a little bit. 
Q. And that was a very difficult task, wasn't it f 
A. I would not think so. 
Q. Why didn't you back it upf 
A. I don't drive cars. 
Q. Your son asked to back it up, didn't hef 
A. Yes. 
page 163 ~ Q. How old is hef 
A. I believe he is 17. 
Q. How much does he weigh T 
A. About 140 or 150. 
Q. Did he have any pain in the back of the shoulder! 
A. No. 
Q. Could he look backward 1 
A. Oh, yes. 
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Q. Did he back the truck up there 1 
A. No. 
Q. Who did finally place the truck in position for the calves 
to be loaded? · 
A. Mr. Temple was driving, and there was one boy on one 
side and one on the other, and they guided him and told him 
which way to turn, and probably there was some pushing 
done, but I don't know. 
Q. Then Mr. Temple, with all his affliction, was more com-
petent to get the truck in the right position than anyone else 
there? 
A. He might have been. 
Q. Now, you say you rode with him Y 
A. Yes, sir. 
Q. Why did you want to ride with a man and endanger your 
life if you thought he was not capable of driving! 
A. I had not thought that he was incapable. 
page 164 ~ Q. You thought that he was all right, didn't 
you? 
A. If I had thought there was any danger going in there 
with him, I wouldn't have gone with him. · 
Q. You didn't think there was any danger, and, after you 
had gone with him home and he had unloaded the calves, he 
was kind enough to take you back home to keep you from 
walking, was he not? 
A. Yes, sir, I think he did take me back home. 
· Q. You· considered that an accommodation, did you not? 
A. I accommodated him, and he said he would not have 
a man work for him and have him walk back home. 
Q. You chose to do that rather than to walk? 
A. Yes, sir. 
Q. You made, I believe, about the last ~arthly journey that 
anyone ever made with Mr. Temple in this world, did you not Y 
A. As far as I know. 
Q. You and he were friends· and neighbors Y 
A. We never had any difficulty. 
Q. And yet you come here today to throw out an insinua-
tion that he was incapable of driving a cart 
A. No. I am just here to tell what happened that time 
and what was said. · · 
Q. And you told what happened¥ 
A. Yes, the. best I could. 
page 165 ~ Mr. Hammack: Well, you may stand aside. 
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a witness on behalf of the plaintiff, being duly sworn, testi-
fied as follows: 
Examined by Mr. Barrow: 
Q. Robert, wl1at is your age Y 
A. 17. 
Q. Are you the son of Mr. J. G. Powell, who just at the 
moment testified Y 
A. Yes, sir. 
Q. Do you live with your father Y 
A. Yes, sir. 
Q. What do you do? 
A. I help him around the farm. 
Q. Do you go to school? 
A. Yes, sir, in the wintertime. 
Q. What do you do in the summertime? Do you work on 
the farmf 
A. Yes, sir. 
Q. Were you over there on last June 11, when ::M:r. Temple 
came up there to get some calves f 
A. Yes, sir, I was. 
Q. Will you tell the Court and Jury what Mr. 
pag·e 165 ~ Temple did and said on that occasion? 
A. Do you want me to tell from the first time 
I saw him¥ 
Q. Yes, right from the beginning. 
A. Well, he came down where I was; I was getting ready 
to go to work; he asked me if my Daddy was around the 
house, and I told him yes, that he was, and he said that he 
would like to see him. But before he went back to the house 
(we were at the stable), he said he heard he had some calves 
to sell, and he asked me if I knew which ones they were, and 
I told him yes I knew which they were, and he wanted to see 
them before he went back to the house. 
I took him around and showed them. He looked at them, 
and said '' All rig·ht''. 
We were going to leave the stable and he asked me which 
way to get back to the house. We were at the path that we 
came down, and I told him the same way that he came down, 
and I went back with him. He met Daddy up in front of 
the house. 
They went on talking, talking about how old they were 
getting, and he asked to see about the calves, and wanted to 
know what he wanted for them all. He told him-and to take 
the truck down. 
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He asked my brother, I think-yes, he asked my brother 
which way to get down to the stable. He told him 
page 166 } which way to get down. · 
Just before you get to the stable, there is _a hill, 
and he was driving· along, and, when he got to this hill, the 
truck choked down with him, and he left the truck sitting 
there just like it was, and walked to the stable. 
After he decided where he wanted the truck to be to load 
the calves, all three of us were there, my brother and my 
Daddy and I. 
Q. Is your brother older or younger than you Y 
A.. Older. He asked if one of us would put the truck up 
there for him. 
Q. Did he make any statement at that time as to why he 
was asking one of you to do that t 
A.. Yes, sir. 
Q. What did he say? 
A. He said it was awkward for him to drive a truck around 
like that because he had some trouble in his neck and shoul-
~er, and he couldn't look around to see where he was back-
mg. 
Q. He couldn't look around to see where he was backing? 
A. Yes, sir; that is right. He asked again if one of us 
wouldn't try to do it. My older brother had not driven as 
much as I have, and I haven't driven very much. 
page 167 ~ Q. Do you have a car or truck there T 
A. No, sir. 
Q. The only opportunity you have to drive a car is to 
drive some friend's car once in a while? 
A. · Yes,· sir. 
Q. Go ahead. . 
A. I went to get the truck and the c.ar was sitting there in 
second gear with the switch off. 
Q. Do you mean he had not turned the switch key when he 
ehoked it? 
.A.. Yes, sir. .All I had to do was to start it and take it 
around. I wanted to ride down in the lot. I drove up by 
the stable, and he hollered to go to the door. I stopped. I 
was down the hill a right good ways. 
I attempted to back the truck up there, and it was raining 
and slick and all the thing would do was to spin, and I kept 
on trying, and I saw I was not getting anywhere. 
He come out and said '' Let me try it and see what I can 
do'', and he took the truck and went around, and went to a 
level place, and he went up there. "When he backed the truck 
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up, the three of us were standing there to see that he didn't 
hit anything. 
Q. Was it raining at that timeT 
A. No, sir, it was not. -It had rained that night. 
Q. .And the barnyard was slick t 
page 168 } A. Yes, sir. 
CROSS EXAMINATION. 
By Mr. Hammack: 
Q. Robert, you tried to back the truck up, and the wheels 
would spin because the ground was slick? 
A. Yes, si.r. 
Q. You could not do anything at all with it, could you f 
A. Nothing but that. 
Q. Don't you suppose Mr. Temple asked you younger boys 
to back the truck up because you were younger than he and 
knew the situation better than he did ·around there! 
A. I don't know. ·He had looked around to see where he 
wanted to load it. He knew exactly where he wanted the 
truck. 
Q. Now, after you failed and could not back it up, there, 
and it would not go because of the ground being slick, why 
didn't you maneuver around and get up there in position to 
load the cattle Y 
A. I probably would if he had not come, but I knew I 
wouldn't get up there that way. 
Q. · He· came tip and took hold where you left off and made 
a good job of itT . 
A. Yes, sir, after he circled around. 
Q. Didn't it show that he was a right experienced driver 
·to get the truck up where the calves weret 
pag·e 169 ~ A. I guess anyone with common sense· would 
know'it. 
Q. If it had not been for Mr. Temple, do you reckon you 
and your father and your brother would have gotten the truck 
up there to get the calves Y 
A. Yes, sir. 
Q. How long do you think it would take? 
.A. I was getting disgusted. 
Q. Yon were getting ready to give up Y 
A. No, sir, I was not getting ready to give up. 
Mr. Hammack: That is all. 
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Note: ·Counsel for the plaintiff stated that they had two 
or three more witnesses. However, to accommodate witnesses 
for the defendants, the following were examined at this time: 
C. W. Dodson and W. A. Lambert. For the sake of placing 
all the testimony offered on behalf of the plaintiff together, 
the testimony of these two witnesses will be found after the 
plaintiff had rested, and as the first witnesses on the morn-
ing of June 30th, 1939-although they testified on June 29, 
1939. 
The following witness, Mrs. J.B. Rawlings, testified on the 
morning of June 30th, but in order to have her testimony ap-
pear consecutively with the testimony offered on 
page 170 r behalf of the plaintiff, her testimony is placed in 
the record at this point. , 
MRS. J.B. RAWLINGS, 
a witness on behalf of the plaintiff, being duly sworn, testi-
fied as follows: 
Examined by Mr. Barrow: 
Q. What is your occupation? 
A. Secretary to Mr. B. W. Sebren, Manager of Southern 
Division of Life Insurance Company of Virg·inia. 
Q. How long l1ave you worked in the life insurance busi-
ness? 
A. About fifteen years. 
Q. Do you have a table that shows the life expectancy of 
a person 50 years of age? 
A. Yes. 
Q. Will you state to the Court and Jury what the expect-
ancy is of a person 50 years old f 
A. The American Experience Table of Mortality shows a 
person 50 years of age has an expectancy of life of 20 years 
and 91 days. 
Q. 20 yea rs and 91 clays? 
A. Yes. 
Q. Mrs. Rawlings, what does that mean? 
A. That means that provided the woman is in normal health 
she has 20 years and 91 days to live. 
page 171 ~ Q. If she were in normal health at the age of 
50, she would have the rig·ht to expect she would 
live -20 years and 91 days! 
A. Yes. 
l\fr. Barrow: Witness is with you. 
124 Supreme Court of Appeals of Virginia. 
C. W. Dodson. 
Mr. Harrison: Stand aside. 
Plaintiff rests. 
MORNI.i~G SESSION. 
Lawrenceville, Virginia, June 30, 1939. 
The Court met pursuant to adjournment. 
Present: Same parties as heretofore noted. 
Note: The following two witnesses, C. W. Dodson and W. 
4. Lambert, testified on yesterday, June 29, 1939, but in or-
der to have all the testimony on behalf of the plaintiff to-
gether, the witness Mrs. J. B. Rawlings' testimony was in-
serted as having been given on yesterday, and 
page 172 ~ the testimony of Dodson and Lambert is inserted 
in the record at this place. 
C. W. DODBON, 
a witness on behalf of the def e11dants, being duly sworn, tes-
tified as follows : 
Examined by Mr. Hammack: 
Q. Your name is Mr. C. W. Dodson Y 
A. That is correct. 
Q. You reside in the City of Danville Y 
A. Yes, sir. 
Q. Schoolfield, I believe, is a part of Danville, is it not 1 
A. It is the adjoining mill village. It joins side by side, 
yes. 
Q. You are a member of the firm of Crowell-Dodson Mo-
tor Company, of Danville, are you not? 
A. Yes, sir. 
Q. You are the authorized Ford dealer there, I believe? 
A. Yes. 
Q. How many different Ford garages does your concern 
run? 
A. Just the one place, in Danville. 
Q. Please state whether or not in the years 
page 173 ~ 1932, 19-33 and 1934 and 1935 you sold any Ford 
cars to 1\fr. John Moses? 
· A. Two, I think, is correct. 
Q. Do you have the sales cards with you f 
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A. Yes, sir. 
Q. Will you refer to them, please. 
A. Yes (produces paper). 
Note : These are marked E,xhibits 16, 17 and 18, and were 
later returned to the witness by consent of counsel and tlie 
Court. 
Q. Please state whether or not on each occasion Mr. Moses 
specified and demanded only cars with high speed gears Y 
A. One of the cars, which was a used car, I believe, the 
first one that we sold him, I do not recall making changes, 
but the second car that was pur~hased from us had a high 
speed gear put in it. 
Q. Did your company sell him the 1937 ear that was in the 
wreck that occurred last June Y 
A. No. 
Q. From whom did Mr. Moses purchase thaU 
A. Chatham Motor Company, about twenty miles from our 
place. 
Q. Do you know whether that was equipped with high gear 
at the time he purchased it? 
A. The dealer purchased a high gear from us 
page 174} and it was ·installed in that car, so t~e dealer said, 
and when the car caine back to us it had it in. 
Mr. Jones : We object to that. 
The Court: I sustain the objection. 
Bv lVIr. Hammack: 
~Q. State whether or not it is a fact that Mr. Moses ex-
changed this wrecked car with you for another car in 19387 
A. He did. · 
Q. Please state whether or not in that wrecked car which 
he exchanged to you there was found this Columbia overdrive 
high speed axle which you had sold to the dealer at Chat-
ham? 
A. Yes, sir. 
Q. Where is that axle now located? 
A. It is in a car that belongs to one of our mechanics .. 
Q. A man, I believe, by the name of Jones f 
A. Jones. 
Q. And you know that it is the same axlet 
A. Yes. 
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Q. Did Mr. Moses, in making this last purchase since the 
wreck, demand a high speed gear Y 
A. Not to my knowledge in the last one. 
Q. Do you know what Mr. Moses' reputation is with refer-
ence to driving, in that vicinityY 
page 175 } A. Well, Mr. Moses usually wanted a car that 
had good speed, and I think that he requested 
that it would niake good speed, and, in fact, this car, the new 
car, that we:d.eiivered him did have the high speed in it. 
Q. The new car that he got after the wreck had the high 
speed in it,. 
A. No ; the one prior. 
Q. Please state whether or not. you have, from time to time, 
warned Mr. Moses as to his manner of driving¥ 
A. I have on one or two occasions, yes. 
Q. Just what did yon say to himY 
A .. Well, Mr. Moses would possibly refer to some trip that 
he made in some specific time and, as a matter of interest, 
I said, "Moses, it is all right, but sooner or later you will 
make one trip too many'', because he would say that he made 
a trip in so many hours at various speeds. 
Q. Did you ever hear him boast of having made a trip from 
Chatham to Danville, which occurred in ten or fifteen min-
utes? 
A. Yes, I believe I have; 
Q. And what is that distance°! 
A. I think eighteen miles is correct, according to the speed-
ometer. 
Q. Mr. Moses, I believe, is a customer of your company, is 
he not? 
page 176 } A. Yes. 
Q. Do you recall an incident in which Mr. Lee 
Turpin, a salesman of yours, demonstrated a car to Mr. 
Moses? 
A. Yes. 
Q. Will you please state the manner in which Mr. Moses 
drove that car when merely experimenting with it. 
1\fr. Jones: Did you see him driving itf 
Witness! No. 
By Mr. Hammack: 
0 Q. What was the remark made after he returned from the 
trip? 
A. The salesman said to me-
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Mr. Jones: Objected to. 
By Mr. Hammack: 
Q. Was Mr. Moses present? 
A. I don't remember, but- possibly he was. 
Q. What did the salesman say¥ 
The Cou_rt: You cannot say what the salesman said to 
you unless you know Mr. Moses was present at the time. 
By Mr. Hammack: 
Q. Can you recall whether or not Mr. Moses was present 
at that time? 
A. That has been several years ago, and I think 
page 177 ~ Mr. Moses was in the showroom at the time, but 
whether or not he was close enough to hear the 
conversation between us, I would hate to make a definite state-
ment. Mr. Moses was in the showroom at the time, and pos-
sibly walking back and forth. 
The Court: He cannot testify to it, then. 
Mr. Jones: If your Honor please, we want to object to all 
this evidence on the following grounds: 
Our understanding of the law is that these gentlemen are 
trying· to prove :M:r. Moses is a fast driver, and they are try-
ingto prove that because he went to Mr. Dodson, over in Dan-
ville, and asked Mr. Dodson to put into his automobile what is 
known as a high speed gear. 
I submit to the court that you can't prove that a man is 
a fast driver, that his reputation is that of being a fast driver, 
because he asked a man-or because he even has in his car 
one of those· special gears-I say that it is not admissible. 
Th~ Court: Do you ge.ntlemen want to be heard? 
Mr. Hammack: Yes, sir. 
Mr. Jones : I do not think the Jury should hear it 
The Court: You made the statement in the presence of the 
Jury. 
Mr. Jones: I beg your pardon. 
Mr. Hammack: The theory of the defendants 
page 178 ~ is that the sole cause of the accident was the ex-
cessive speed of Mr. Moses at the time. I think 
it is admissible for us to show that this man has a mania for 
speed; that he demands and owns only high geared cars; that 
he, therefore, had an opportunity to be speeding on the oc-
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casion in question, which would go a long ways towards cor-
rohorating the evidence on which we rely. 
The Court: I think, Mr. Hammack, that this witness-
Mr. Harrison: (Intcrp.osing) May I make this observa-
tion? 
The Court: Yes. 
Mr. Harrison: There is a plea of contributory negligence, 
and we expect to show that this assertion was not only made 
by· Mr. Dodson but in the mill in ·which :Mrs. Ellington and 
others worked, and it was known not only by the owner of 
the car but by the people who ·worked in the mill before Mrs. 
Elling·ton got into the car. · 
The Court: You say there is a contributory negligen~ 
plea? · . 
· Mr. Ha~ack: Yes, sir. 
The Court: How is that applicable? 
Mr. Jones: We think that that should not be 
page 179 r heard in the presence of the jury. ' 
The Court: All right; Gentlemen of the Jury, 
step in here. · · · 
Note: The Jury retired fro~ the Courtroom. 
The Court: All right. 
Mr. Hammack: As wc understand the law, if your Hono~ 
please, ordinarily the negligence of the operator of a car is 
not chargeable or imputable to a guest or a passenger in that 
ear, as a general rule. There are numerous decisions on that 
question, but there is this qualification, if a person chooses 
to ride and docs ride with anyone who is a dangerous or un~ 
safe driver, with knowledge of that fact, or by the exercise 
of ordinary care they should have knowledg·e of that fact, then 
they assume the risk, and any act of negligence on the part 
of the driver is imputable and chargeable to the guest or 
passenger under the circumstances. 
The Court: Then, if that is true, there has been no foun-
dation laid for the testimony. You are trying to use this tes~ 
timony before any foundation has been laid. 
l\fr. Hammack: We are using this testimony because Mr. 
Dodson is a long way from home, and we are giving him an 
opportunity to go back to Danville tonight. · 
The Court: A.s the case now stands, I doubt 
page 180 r seriously whether any of this testimony is ad-
missible by this gentleman. I do not know that 
a proper foundation could be laid. 
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Mr. Lewis: Then we can wait and let you rule on it later. 
The Court: This gentleman has not 'been qualified even 
as to the man's reputation as a high speed driver. The fact 
that the axle was in the car, I do not think is sufficient. 
Mr. Hammack: Do you know the reputation of ·Mr. Moses, 
in the vicinity of Danville, for speetling or fast driving? 
Witness : Generally among the people who have serviced 
his car and sold pim cars, it is gen~i;ally understood that he 
wanted a ear whmh would go at a good speed. 
The Court: That is not gener~l ~eputation. 
Mr. Hammack: I do not see how 'µ'lore general it could 
be. · 
The Court: That is a restricted cla~~; it is not gene:ral. 
(}eneral reputation is reputation that iE; general in the com-
munity, and the proper qualification i~ for the witness to say 
"I know his reputation and his rel?~t~tion is that he is a 
speedy driver". · 
· Mr. Hammack: Mr. Dodson, aside from auto-
pag·e 181 } mobile dealers, among people' generally, does Mr. 
Moses bear the reputation of being a man . who 
speeds? 
Witness: I would say yes, among· th~~.~ who know him. 
Mr. Lewis: How about that? 
The -Court: I doubt very seriously whether that goes to 
his reputation under the evidence, but it i~ nearer the point 
than the witness has heretofore testified as t9 his general 
;reputation. 
Mr. Hammack: The question is among people who know 
him. It could not go to people who did not know him. 
The Court: General reputation is not ampng only peopl~ 
:who know him but general reputation is by people in the com-
;munity, gained in various ways .. If the witl).ess doesn't know 
it, he doesn't know it. · 
Mr. Barrow: Among automobile dealers-simply because 
he asked for a high speed axle. The best evidence of a man~s 
recklessness is to bring evidence of some conviction. 
The Court: Even conceding that his general reputation 
is for speeding, what is the situation with reference to your 
plea of contributory negligence t If the plea of contributory 
negligence is not applicable to this ease, it looks 
page 182 ~ to me like this evidence is not admissible. 
Mr. Barrow: If your Honor please, I think 
:when we get to the instructions, your Honor will perhaps, 
~nd I hope, agree with us that it does not make any differe~~1 
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at what speed Mr. Moses was traveling-that speed was not 
the cause of this accident. 
The Court: I understand that they are relying upon the 
plea of contributory negligence. The general rule is that 
that is not imputable to a guest, as in this case. They say 
that it is taken out -of the general rule because here is a man 
with the reputation of a speedy driver. 
Mr. Barrow: If Mrs. Ellington didn't know that, it is 
not admissible. He says that she should have known it; she 
was here, and she said that she didn't know it, and that she 
got into the car without any knowledge of the fact that he 
may have been a fast driver, and she could assume no risk un-
der those circumstances. . 
Mr. Lewis: Speaking of the matter of general reputation, 
the regular question is : '' Do you know this man and do you 
know his general reputation Y '' 
The Court: This witness never was asked that until a 
minute ago. 
· Mr. Lewis: Mr. Dodson says ''Yes, I know 
page 183 } him". "Do you know his reputation for driving 
fast among automobile men T'' Your Honor said 
that was not sufficient and he was asked if he knew it among 
people who knew him, and he said he did. They nave inti-
mated that contributory negligence is not applicable in this 
case. Suppose I know a man is drunk, and I voluntarily get 
into a car with him- · 
The Court: That is not the case here. Yon ha.ve not proved 
it. 
Mr. Lewis: We have not proved it, but we expect to prove 
it. 
The Court: How are yon going to prove that Mrs. Elling-
ton knew itT 
1\fr. Lewis: We will prove that sh~ ought to have known 
it. 
Mr. Hammack: We will prove that she should have known 
it, or by the exercise of ordinary care should have known it. 
The Court: I do not see how yon can prove that. Mr. 
· Jones, have yon anything to say? 
Mr. Jones: We say that if a person knows a driver is de-
fective or an excessively fast driver, or a reckless driver, 
and they get into the car knowing that, they assume the risk 
incident to getting· into that car. Before you can show that, 
you have to show not that they might have heard 
page 184 ~ it, not that my neighbors say my next door neigh-
bor is a thief, when I didn't know it. I have to 
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know it when I get into the automobile. After I get into 
the automobile, they must prove something was brought to 
my mind a sufficient time for me to protest. 
Because Mr. Moses had on his automobile one of these spe-
cial gears, it does not prove that Mr. Moses was a reckless 
driver. 
Mr. Dodson knows and probably has driven cars the same 
way and he tries to sell them to people and uses it as a talk-
ing point to people. I know that myself, that he uses it for 
this reason and that reason. Is it for ·Mr. Dodson or any-
body else to say that the reason that anybody has this on is 
because he is a reckless driver? If Mr. Dodson can get on 
the witness stand and tell the instances that Mr. Moses is 
a bad driver, or that his reputation is that in the vicinity of 
Danville, then I think that should go for what it is worth if 
they can connect it up with Mrs. Ellington's knowledge of 
it when she got into the automobile. Otherwise, I do not think 
it is admissible. 
Note: Counsel continued to argue the motion in the ab-
sence of the Jury. 
The Court: I will let the evidence go to the 
page 185 ~ Jury with the understanding that I will strike it 
out unless it is connected up with the actual 
knowledge of the plaintiff in this case. 
Note : The Jury returned to the Courtroom. 
The Court: Do you gentlemen want to examine him Y 
Mr. Jones: I don't think I do. 
Mr. Harrison: All right, stand aside. 
Note : The last three exhibits Nos. 16, 17 and 18, were given 
to Mr. Dodson. 
W. A. LAMBERT, 
a witness on behalf of the defendants, being duly sworn, tes-
tified as follows: 
Examined by Mr. Harrison: 
Q. You are Mr. W. A. Lambert? 
A. Yes, sir. · 
Q. Did you happen to be at the scene of an accident on 
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June 11th when a collision occurred between Mr. Temple's 
truck and Mr. Moses' cad 
A. Yes, sir. 
Q. How long after the accident did you get there! 
A. About five minutes. 
Q. Who was there when you got there? 
A. Mr. Slade. 
page 186 ~ Q. Who came up after that? 
A. I didn't pay much attention to it. 
Q. ·what did you do when you got there 1 
A. When I first got there, I came by the first car, and I 
could sec there was one dead in there, and Mr. Slade was 
g(?ing across the road to one of the occupants on the road, 
and he told me to return and see who was in the other vehicle. 
Q. Whom did you find in the other vehicle f 
' A. Mr. Temple. 
Q. Did you lift the car off him T 
A. Two colored boys were with me, and I told them to lift 
the cab up, and I pulled him out. 
Q. What was the position of Mr. Temple's truok with refer-
ence to the road! 
A. It was way over on the right-hand side. 
Q. Was it in the ditch f 
A. Yes, sir; the top part of it was laying on the bank, and 
had him caught right across the side. 
Q. Where was the Moses car? 
A. Sitting· on the same side of the road. 
Q. Were both of the vehicles to the right of the center 
line the way Mr. Moses was traveling? 
A. Yes, sir, it looked like the back part was about the 
middle of the road and the front part on the other side. 
Q. Did you observe any markings in the road¥ 
page 187 ~ A. There was something that looked like the 
brake drum was broke down. 
Q. Did you observe any brake marks leading up to that 
car? 
A. You could see where it looked like he had put on brakes 
and hit the other car, and it looked like it knocked it 30 or 40 
vards 
., Q. You observed marks on the road 30 or 40 yards? 
A. Yes, sir-. . 
Q. Did you observe any marks made by the two cars at 
the point of impact f 
A. There was a little long black scar over on that side of 
the road, the same side the truck was laying on. 
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Q. What part of the Temple truck was struekT 
A. In the side that he was driving on. I think he turned 
to the left-hand side. ·· 
Q. Did it strike the front f 
A. Something along about middleway of il . 
Q. Were any of the tir~s on the Temple truck flat Y 
A. To tell you the truth, I don 1t remember now. 
Q. Was the Moses ear turned over or was it standing up-
•righU 
A. It was not turned over .. 
Q. Was there any damage done to the top of the Moses 
car at alH 
page 188 } A. I don't think there was, but it was damaged 
right about in the front · 
c~oss EXAl\IINATION. 
By Mr. Barrow: 
Q. Mr. Lambert, what is your business? 
A. Farming and sawmilling~logging 1;1. sawmill. 
Q. Are you related to Mr~ J. R. Temple in any way by 
blood or marriage? 
A. No, sir, not that I know of .. 
Q. Not that you know of? 
A. No, sir. 
Q. You were the second one to get to the wreck that morn-
ing·? 
A. Yes, sir. 
Q. Just after Mr. Slade? 
A. Yes. 
Q. Do you know Chief Pointer up in South Hill? 
A. Mighty well. 
Q. Did you see him anywhere around the wreck that day? 
A. No, sir, I didn't see him. 
page 189 } J. HUNTER LOVE, 
a witness on behalf of the defendants, being duly 
sworn, testified as follows: 
Examined by Mr. Harrison: 
Q. You are Mr. J. Hunter Lovet 
A. Yes, sir. 
Q. Where do you live, Mr. Love? 
A. I live near Danieltown, on the edge of Brunswick. 
Q. What is your p_rof ession or occupation? 
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A. Surveying. 
. Q. Tell the Jury whether or not you have been requested 
and have made a map of the intersection of Route 58 and the 
lane leading into the Reps Jones property Y 
A. Yes, sir ... : 
Q. When did· you make this map? 
A. I think it ,vas somewhere about October 13 . 
. Q. This map has already been exhibited to an engineer put 
on the stand, and he said it was correct. I ask that it be. 
marked. 
Note: It is marked Exhibit No. 19. 
Q. Is this the survey or map you made, Mr. Lovet 
A. Yes, sir. 
Q. Indicating Route 58, what does that represent f 
A. That road represents 58. 
Q. Do yon know what direction does Route 58 run r 
A. Route 58 runs nearly east and west. 
page 190 } Q. Approximately east and westT 
A. Approximately east and west. 
Q. Does this private lane go to the Reps Jones Fa1'm, which 
enters 587 
A. Yes, sir. 
Q. From what. side of the road does this lane enterf 
. A. The south side. 
Q. State whether or not there are any telephone poles which 
are to the south of 58 f 
A. Yes, sir. 
Q. With reference to Route 58 and the lane, the intersec-
tion, please locate these telephone poles and the respective 
distances they are from the intersection f 
A. No. 1 pole is 9 feet along the center of the intersection 
opposite to and about 25 or 26 feet from the south side of the 
intersection. 
Q. Then the poles lie to the son th of the road Y 
A. Yes. 
Q. Please locate Pole No. 2 and give the distance of this pole 
from the intersection Y 
A. This Pole No. 2 is 191 feet along the.· center of the in-
tersection and about 26 feet to the south of it. 
Q. Then the second pole is 191 feet from the intersection f 
A. 191 feet from the intersection. 
page 191 } Q. How far is the third pole shown on your map 
from the intersection Y 
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A. 376 feet. 
Q. From the third pole to the intersection 7 
A. From the third pole to the intersection along the center. 
Q. The poles are west from the intersection f 
.A. The poles are west. 
Q. And on the south side of the road Y 
A. And on the south side of the road. 
Q. I note on the map "pine tree"; please state what that 
distance from the intersection is 7 
A. 485 feet from the intersection. . 
Q. Is Route 58 at this point a level road T 
A. No; Route 58 has a little over one degree rise along 
there. 
Q. State whether or not, as you travel east on Route 58, 
you approach a hill and pass over the crest of a hill at .a point 
approximately 500 feet beyond the intersection. 
A. A little over 500. 
Q. How far would the top be beyond that? 
A. About 67 feet. 
Q. I understand that the top of that hill is reached approxi-
matelv 560 or 567 feet from the intersection? 
.. A. Yes, sir. 
page 192 ~ Q. Will you state the elevation of the road with 
reference to the intersection of Route 58 and the 
lane, the elevation of the highway, a distance of 500 feet from 
the intersection Y 
A. 7.9 feet elevation. 
Q. In other words, at a point on Route 58, 500 feet from the 
intersection, the elevation is 7.9 higher than the road at the 
intersection T 
A. Yes. 
Q. According· to your map, at a point 400 feet from the in-
tersection, the elevation is 6.757 
A. 6.75. 
Q. And at 300 feet it is 5.1 7 
A. Yes. 
Q. At 200 feet? 
A. 3.725. 
Q. And at 100 2.75? 
A. That is right. 
Q. Ref erring to that lane, is the lane, as it approaches and 
enters 58, a level lane, or not 7 
A. No, it goes upgrade to the intersection. 
Q. Then this lane slopes upward into the road 7 
A. Yes. 
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Q. Will you please tell the Jury the gTade or elevation that 
the lane slopes into t.he highway? 
A. That is irregular. 
Q. At a point in the lane 221 feet from the road, what is 
the elevation of the lane with reference to the road¥ -
A. Minus twelve and a quarter feet. 
Q. In other words, an automobile standing in the lane 212 
feet from the road would be 12 feet lower than the road 7 
A. Twelve and a quarter feet. 
Q. At a point 150 f~et in the lane, how much lower would 
the automobile be than the road 7 
A. 10 feet. 
Q. And at a point 100 feet from the road? 
A. 8.9. 
Q. And at a point 50 feet? 
A. 5.8. 
Q. Will you state whether or not the entrance from the 
Reps ,Jones place into the road is steep and rather abrupt? 
A. Very abrupt as you enter the road. 
Q. You are climbing uphilU 
A. Yes. 
Q. At about what grade are you climbing up at that point? 
A. At that point it would be greater than that. There is 
a little over ten })Cr cent grade in the last 50 feet but at the 
edge of the road lies most of the rise. 
page 193 ~ Q. And what per cent grade would be at the 
edge of the road f 
A. That I did not take. 
Q. By observation? 
A. I think at the edge of the road it would be about a 20 
per cent grade. 
Q. What is the width of Route 58, of the actual tar? 
A. The actual tar is 21 feet. 
Q. What is the width of the road from ditch line to ditch-
. that is including the tar and shoulders on the north side of 
the road¥ 
A. 36 feet. 
Q. What is the condition of the shoulders with reference to 
the hard surf ace? 
A. Out to the ditch line it is just a very small fall, but not 
much. 
Q. Almost flush, would you say! 
A. Almost level. 
Q. That was the condition as it existed in October, 1938, 
when you made your survey! 
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·A.Yes. 
Q. What is the width of the lane itself 7 
A. The width of the lane itself, 20 feet from ditch to ditch, 
and 11.7 feet the driveway. 
Q. .That is a correct map! 
page 194 } A. Yes. 
Q. And in the opinion of Mr. Davis, it is a cor-
rect map. That is all 
CROSS EXA.l\HNATION. 
By Mr. Barrow: 
Q. Mr. Love, your map here shows that the lane, just as it 
enters route 58, is somewhat Y shaped¥ 
A. The driveway is Y shaped as it comes into the tar. There 
is a drive each way. 
Q. Somewhat as is illustrated here? 
A. Yes. 
Q. This piece of cardboard represents the lane and that 
represents Route 58? 
A. Yes. 
Q. Does the lane fork as is indicated to you with the two 
pieces of cardboard? 
A. The drive is more or less a fork. Well, it is not as much 
as you have there. 
Q. Was thei:e any growth of grass at the time you made 
that survey? 
A. It is my recollection-I think possibly there was some 
little bit .right along there (indicating). 
Q. A triangular plot of grass just in that Y 7 
A. My memory is that it is. 
page 195 ~ Q. And you so show on your map, that that lane, 
just as it intersects 58, spreads outY 
A. Yes, it spreads out. 
• I 
l\fr. Barrm\r: That is all. 
RE-DIRECT EXilU.1~ATION. 
By Mr. Harrison: 
Q. As I understand, your map was made in October? 
A. Yes. . 
Q. I hand you herewith a picture, which has been introduced 
in evidence and marked Exhibit No. 1, and ask you if that is 
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a picture of the lane and road Y Can't you identify that as 
being a picture of the lane 'and highway at that time! 
A. I don't know that I can tell you. 
Q. Is that the Reps Jones place up theret 
A. Yes, that seems to be the :Reps Jones place in the forest 
back there. 
Q. Is 'that the pole located about the right distance from 
the intersection that is proposed to be shown there Y 
The Court: Did he say that he could not identify itf 
Mr. Harrison: I am asking- him. 
Witness: I could not identify it as the same road. It looks 
like the angle is wrong. 
page 196 ~ By Mr. Harrison: 
Q. It is in evidence that this picture was taken 
on the day that the accident occurred. So if that picture is 
oorreet, the road wasn't Y shaped on that dayt 
A. No. 
Q. If that is a picture taken on that day, there was no Y 
shape road at that particular time; isn't that true·! 
A. I am not used to reading pictures. 
Q. That is not a Y shaped road, is iU 
A. The wide mark is not Y shaped. 
Mr. Harrison: That is all. 
RE-CROSS EXAMINATION. 
By Mr. Barrow: -
Q. Mr. Love, the photographer, in taking that picture, pic-
ture marked No. 1, was standing on which side of Route 58 f 
A. It seems as though. he was standing on the northeast 
side. 
Q. The north side with his camera pointing almost directly 
at the farm house on the Reps Jones farm. 
A. It" seems so. 
Q. Now, if the lane that comes up into Route 58 has a sharp 
incline just as it reaches Route 58, it would be lower than 
Route 58 itself, wouldn't it Y 
A. It would have to be lower, but whether it 
page 197 } would show lower in the picture, or not, I don't · 
know, because I can't read pictures. I am not an 
expert ,in reading pictures. 
Q. If this were a cliff over on the south side of Route 58 
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and the camera pointed to the south, it would show the side 
of that cliff from the point where the photographer evidently 
stood in taking the picture, wouldn't it? 
A. I don't see hardly how it could. 
Q. It could not, according to your statement. Now, if the 
lane, as it entered the road, is lower than Route 58, would that 
show in this picture t 
A. It doesn't seem to show, while I know that it is lower. 
Mr. Barrow: That is all. 
N. B. MOSELEY, 
a witness on behalf of the defendants, being duly sworn, tes-
tified as follows : 
Examined by Mr. Hammack: 
Q. What is your name? 
A. N. B. Moseley. 
Q. Where do you Ii ve 7 
A. Brodnax. 
Q. What is your business T 
A. Run a grocery store. 
page 198 ~ Q. Is your store on Route No. 58 7 
A. Yes, sir. 
Q. At the end of the corporate limits of Brodnax? 
A. Yes, sir. 
. .I 
Q. Do you recall that Mr. J. R. Temple was in an accide;nt 
at the Reps Jones place on June 11, 1938? 
A. Yes, sir. 
Q. Did you go to the scene of the wreck 7 
A. Yes, sir. 
Q. Please state whether or not you saw the car that was in 
the wreck with the Temple truck pass your store that morn-
ing? 
A. I saw a car loaded with passengers and luggage, as if 
it were going to the beach or on a long tour, coming up there 
at a terrific speed, coming this way. 
Q. vVas the speed such as to cause you to make any com-
ment about it at that time? 
A. Yes, sir. I said to somebody "That man is going too 
fast''. 
Q. Brodnax, of course, is an incorporated town Y 
A. Yes, sir. 
Q. Was it thickly settled along there Y 
A. All along there. After passing my place it was more 
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thinlv settled. 
.. Q. It was just coming out of the village of Brod-
page 199 ~ nax as it passed your store? 
A. Yes, sir. 
Q. How long after that before you heard about this wreck? 
A. Well, it was not long. I don't know the length of time. 
I, in a few minutes, walked across-not across, but next door 
-to Mr. Seymore 's service station and we were talking·. I 
don't remember what we were talking about, but maybe in 
half an hour, probably, somebody drove up and said that they 
passed a car and a truck, pick-up truck, in a wreck down about 
the river. Mr. Irving Seymore----:-
Q. Is he the gentleman who runs the service station V 
A. He is the gentleman who runs the service station. He 
had seen Mr. Temple come down this lane, and the man de-
scribed the pick-up truck that was in the wreck with the car, 
and he said probably-
Mr. Jones: We object. 
The Court: Objection is sustained. 
By l\Ir. Hammack : 
Q. Did you go to the scene of the wreck f 
A. Yes, sir. 
Q. With whom 1 
A. Frank Portner. 
,Q. What did you find' 
A. I found a car that presented itself to me as 
page 200 ~ the one I saw go down the road at a terrific rate 
of speed jammed into the truck. 
Q. Was it the same color car? 
.A. I can't tell you about the color, but the appearance pre-
sented itself to me as the same car I had noticed going down 
the road at a terrific speed. 
Q. And you say the car that passed your store was heavily 
loaded with people? 
A. Yes, sir, and packed around with lugg·age, as they usually 
carry it, and it was nothing unusual for them to pass. 
CROSS EXAMINATION. 
Bv Mr. Jones: 
·Q. l\fr. Moseley, you said this car passed, and in half an 
hour after that you heard about the wreck! 
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A. I said I didn't know exactly, but I suppose at least half 
an hour. 
Q. Was there anybody following this car f 
A. I didn't take notice of anybody. 
Q. What kind of car was it 7 
A. It appeared to me as a touring car. 
Q. Do you know the color of it? 
A. I couldn't tell you the specific color of the car. 
Q. You don't know the make of it? 
A. I didn't know the make nor the model. 
·-page 201} Q. Was anybody with you when you saw it? 
A. There was somebody around there in the 
store; I don't remember who it was. 
Q. You say it was full of luggage? 
A. I said it was full of people. and some luggage outside. 
Q. You don't attempt to say that the automobile which 
was in the wreck and the automobile whieh passed your place 
were one and the same car, do you 1 
A. No. I don't. because I ddn 't see it any more after it 
passed my place, but I saw the car in the wreck that ap-
-peared to be the same car tba.t I sa:w pass at a reckless speed. 
Q. How far is your place from the ~cene of the accident? 
A. I suppose it is about-that would be a guess, too. 
Q. Your estimate? 
A. About ei~·ht miles, I should say. 
Q. About eight miles back? 
A. Yes, sir. 
Q. How far is it from Lawrenceville to Brodnax, 
A. It is called twelve mi1es, but I don't know whether that 
is correct. or not. 
Q. And thii;; accident happened about four miles-
A. Probably it ii;; more than eight miles. 
page 203} Q. Will yon take these two automobiles and 
tell the Jury how those two cars were jammed 
together when you got there? There is a truck and an au-
tomobile; take these and illustrate to the jury how they were 
jammed together. 
A. This is the highway (illustrating), and that automo-
bile was jammed against the truck something like that, and 
the truck was turned up in the ditch, and the top leaning 
agaim;;t the bank. 
Q. Turn it around; it was jammed something like that 
(indicating) f 
A. Something like that. The back end of the truck and 
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the front end of the truck-:the car was jammed against it.-
I walked down to the car and looked over in the car, and 
the radiator here was drove back here about to the wind-
shield out here (illustrating), and, if you will permit me to 
say what I repeated at that time, I will repeat that. I said 
that that car was going from 60 to 90 miles an hour. That 
was my rough guess. 
Q. Now, were you· inside or outside of the store when it 
came byT 
.A. The store has a glass front. Whether I was standing 
outside of the door or whether I was standing inside the 
door; if my recollection serves me correctly, I was standing 
outside of the door. There was a little vestibule 
page 204 ~ and the door inside, and I was at the door or very 
near it .. 
Q. You were looking through the glass 1 
A. I don't know. If I was standing in the vestibule I 
could have seen without looking through the glass, but if 
I wa.s inside of the vestibule, which I think I · was, I c·ould 
see outside. 
Q. But you are certain about these cars _being jammed to-
. getherf 
A. Yes, sir, because I leaned against the automobile that 
was jammed against the truck while the wrecker drove up 
and hooked the chain and started to pull the front up, -and 
it tended to pull it back to the road, and when they moved 
the truck I leaned against the car. 
Q. The testimony in this case by men who measured has 
been to the effect that after the impact the t.ruck went forty 
some feet and the · touring· car only went 37 feet T 
A. I can't help that; I am telling what I saw and all I 
know. 
page 205 ~ Q. You can't tell whether the car you £::aw pass 
was the one that was in the wreck, or notY 
A. It appeared to be the same car. 
Q. But you cannot say that it. is the same car1 
A. I ean 't say that. 
Q. How far is the village from you.- service station f Is 
it in the corporate limits 7 
A. I do not have a AervicP. station. 
Q. IR it in the corporate limits 7 
A . .Yes, a good distance up in the corporate limits. 
Q. Is it anywhere near a filling station T 
A. Yes: Mr. Seymore has a fiiling station that is, I sup-
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pose, one hundred feet from his door to mine. I am guess-
ing at that. You may measure it and find it varies. 
RE-DIRECT EXAMINATION. 
l3y Mr. Hammack: 
Q. You, of course, did not take the license number of the 
oarf 
A. No, sir. 
Q. And didn't know the driver or the people in the car T 
A. No. 
Q. But the wrecked car resembled the car which passed 
your store a short time before at a terrific rate of speed T 
A. Yes, sir. 
pag·e 206 ~ Q. You say it gave the appearance that the ca.r 
had jammed into the side of the truck T 
A. ·Yes, sir, a little bit diagonal-not plumb, but it was a 
little diagonal towards the rear wheels. 
Q. And I understood you to sa.y the truck was turned over 
on ih; side in the ditch Y 
A. Yes, sir. 
Q. Was that on the left-hand side coming this way from 
Brodnax? 
A. That is right. 
(;>. And. when you observed this car, you say the radiator 
had been driven practically all the way back? 
A. Near about even with the front of the windshield. 
Q. So much so it caused you to comment at that time that 
it must have been going 60 to 90 miles an hour? 
. Mr. Jones: We object to that question as thoroughly lead-
m~. 
The Court: The objection is sustained. 
C. L. PEARSON, 
a witness on behalf of the defendants, being duly, sworn, tes-
tified as follows: 
Examined by Mr. Harrison: 
Q. You are Mr. C. L. Pearson? 
A. Yes, sir. 
page 207 ~ Q. Where do you live? 
A. Near Lawrenceville. 
Q. What is your ~usiness T 
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A. Work for the State Highway Department. 
Q. Were you so employed by the State Highway Depart-
ment on June 11, 1938? 
A. Yes. 
Q. Where were you working that day Y 
A. Between here and .Brodnax. 
Q. With whom were you working? / 
A. Three of us were working together-Pete Clary~ San4 ,;, 
· ford Daniel, and myself. 
Q. Wha.t were you all doing? 
A. Hauling tar barrels. 
Q. Where had you been hauling from Y 
A. Hauling from here and carrying them out on 58. 
Q. You were delivering them between Lawrenceville and 
Brodnax? 
A. Yes, sir. 
Q. Do you recall on that day Mr. Temple was involved in 
an accident with Mr. Moses' car? 
A. Yes, sir. 
Q. Did you see Mr. Moses' car¥ 
A. I saw a blue car, V-8, '37 model. 
page 208 ~ Q. Was anybody in the car with you Y 
A . .Yes, sir. 
· Q. Where were you f 
A. Backed up to a rack, and had just finished unloading 
the barrels. 
Q. Was any part of your State Highway truck in the road? 
A. Yes, sir. 
Q. How much of it was in the road Y 
A. I would say almost half of it. 
Q. On which side of the road was your truck parkedf 
A. On our right. 
Q. That would be l~ft to the way Mr. Moses' was travel-
ing? 
A. Yes, sir. 
Q. Had you finished unloading the tar which you hauled, 
or not? 
A. Yes, sir. 
Q. How far were you from Lawrenceville Y 
A. I expect around ten and a half miles. 
Q. How far were you from the scene of the accident. Y 
A... I don't know to be exac.t, but between two and three 
miles. I reckon. 
Q. You say you saw this blue Ford V-8 pass by there. Did 
you observe t.lie speed at which he was operating the car? 
Sallie B. Temple, et al., v. Mary Ellington. 145 
C. L. Pearson. 
A. He was going right fast. 
page 209 ~ Q. How fast, Mr. Pearson! 
A. Just guessing at it, I would say around 70 
to 75 miles an hour. , 
Q. 70 to 75 miles an hour 7 
A. Yes, sir. 
Q. Did his speed cause you to make any remark, or any-
body in your presence to make a remark? 
..A. One of the boys in the ·car made a remark: 
Q. What was itY 
A. '' Go ahead, big boy; Hell, ain't half full.'' 
Q. What caused him to make that remark! 
A. On account of the speed -of the ear, I reckon. 
Q. On account of the speed of the car Y 
A. Yes, sir. 
Q. After the car passed by there, what did you all do? 
A. We got into the truck and drove the truck this way, 
just a little way on the side of the road.and got a bucket oi 
water at Mr. Meredith's farm. 
Q. Then what did you do? . 
A. We got into the truck and were coming towards town 
until we got to the scene- of the accident. .. 
Q. Did you see a wreck there! 
A. Yes, sir. 
Q. Did you see a blue car, V-8 Ford? 
page 210 } A. Yes, sir. 
· • Q. Did it appear to be the same car! 
·A. I identified it as the same· car. 
Q. Had any other blue Ford passed you that morning, that 
you recall? 
A. No, sir. 
Q. Did any other cars pass from the time Mr. Moses passed 
and that remark was made about his speed and the time you 
reached thP. wreck? 
A. Yes, sir. 
Q. What car was iU 
A. A car passed while we were getting a bucket of water 
at tbe Meredith farm. 
Q. That was the only other car? 
·A. },rom the time we were at the tar rack until at the 
scene. 
Q. What kind of· car was it? 
A. A big -car. 
Q. It was not a Plymouth, and it was not a Ford, and it 
was not a Chevrolet 1 
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A. No. 
Q. It is testified tl1at Mr. Carlton Slate was the first to 
reach the wreck, and Mr. Lambert the seeond, and you a.ll 
were the third f 
page 21{} · A. AB well as I remember, we were the third. 
·Q. You came on down the road after this car 
passedf 
A. Yes, sir. There was one old darkey, I don't remember 
how old he was, but he was holding a coat oyer Mr. Temple's 
head. 
Q. He was with Mr. Lambert, wasn't he f 
A. I think so. 
Q. Is there anything to ·indicate that that was a highway 
truckf 
A. Yes, sir. 
Q. What was on itf 
A. E. D. 2525, tlie number of the truck, and all state equip-
ment is painted gray; on the side of the body was '' Virginia 
State Hig·hway Department.'' 
• Q. How many of yon were at that truck or standing near-
bv? -
.. A. Three of us. 
Q. Were you in plain view f 
A. Do yo:u mean the place up on the road f 
Q. Were yon in plain view of anybody comingf 
A. Yes, sir. A part of the State tmck was on the surface, 
the front part of it; the two rear wheels were standing in 
the ditch, with the front on the surface·. 
Q. Taking up about half of the truck f 
page 212 } A. .Yes, sir.· . 
Q. And yon say there was a sign on the truck 
and tbe number f 
A. Yes, sir. 
CROSS EXAMINATION. 
By Mr. Jones: 
Q. Who did yon say was out there with youf 
A. Do you mean np there where we were unloading the 
barrels1 
Q. Yes. 
A. Alton iCiary, Sanford Daniel and myself. 
Q. And who is the foreman of you f · 
A. Mr. Hendricks, but Mr. Hendricks ,,ra.s not there at the 
time. He was over across the road. 
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Q. Do you know who made the remark that you spoke on 
A. What remark-about "going ahead"? 
Q. Yes. 
A.. Yes; ¥r. Sanford Daniel. 
Q. Mr. Sanford Daniel made itT 
.A.~ Yes, sir. 
Q. You say after this car passed that you all drove down 
and got some water? 
A.. Yes, sir. 
Q. How close was the second car behind you Y 
page .213 ~ A. I don't know, but it was just a short dis-
tance from the tar rack to where we stopped to 
get the bucket of water. 
Q. How fast was the second car traveling! 
A. Driving at a. right good rate of speed. 
Q. Was there anybody in the other car? 
A. I don't think so. 
Q. You don't think so? 
A. No. 
Q. If he had been following, do you know whether that 
man could have seen the accident when it happened, if he kept 
up the same rate of speed Y 
A. Do you mean the man behind T 
Q. Yes. 
A. Well; I don't know. Unless he increased the rate of 
speed, I don't know whether he could, or not, becaus~ he was 
a little way$ behind him at the time I saw him. 
Q. Didn't you testify here in the trial of a different case, 
February 11th. I believe it was, that the two cars were so 
close together that one could have seen the other at tlle time 
of wreck if it kept up the same speed Y 
A. Did I say that he could have seen it? 
Q. Yes. 
A. I don't remember that. 
Q. T ask you if you deny making this statement: 
page 214 ~ ".And you think that they were going between 
60 and 70 miles Y" "Yes, sir, around 70 miles 
an hour.'' 
A. T was just guessing at it. 
Q. "If those speeds had continued on, do you think the 
folks in the second car would have seen the wreck when it 
happened T '' '' Do I think the sec.ond one would have seen 
iU" ''Yes." "I don't know whether he would have seen 
it, but he wou\d have been pretty close by when the wreck 
happened.'' Do you remember saying that? · 
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A. I still stick to it that he would have been right elose. 
Q. Then do you remember saying this: "We had finished 
unloading· and were fixing to get into the truck.'' ''When the 
first car came by!'' "Yes, sir." "How long was it before 
the next car came!" "It was not over four or :five minutes." 
Is tba t true? 
A. That was just an estimate. We didn't. hold a watch 
on either one. 
Q. 1 understand that. 
A. Yes, sir. 
Q. That is your statement? 
A. Yes, sir. 
Q. You do not attempt to tell t11is Court and jury that 
the car that you saw pass was the same car that wrecked with 
Mr. Temple? 
page 215 ~ A. I say it looked like the same car, and it 
was loaded with people. 
Q. It looked like the same cad 
A. Yes. sir. 
Q. ,Vhether another car passed you, or not, you don't know, 
do vou? 
A. "\Vhat do you mean f 
Q. Another ~a r? 
A .• Tust wliat do vou mean? 
Q. R.ight around that time, did you see this car pass? 
A. There didn't but one other car pass from then until 
th(1 R~ene of the accident. 
Q. You were working on the road f 
A. Yes, sir. 
0. And it is vonr dutv to work on the road Y A. Yes, sir.· · 
Q. And it is not vour dutv to watch cars f A. No. ~ .. 
Q. If it had been a.t a moderate rate of speed you would 
not. hnve seen it? · 
A. I wouldn't have noticed it. 
Q. And other cars coming along at a moderate rate of 
spoecl would not draw your attention? 
A. I might see them pa.ss. 
page 216 } Q. As a mat.ter of fact, cars come by there at 
all hours of the day when yon n.re working on 
the road and you don't l)ay any attention to them? 
A. We are warned about fast traffic. 
Q. So, when a car passes at ordinary speed you don't pay 
any attention to iU 
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Q. And other cars could have gone by, and you not pay 
any attention to them? 
A. I would see them pass but not notice them particularly. 
Q. You say you were the third one there Y 
A. As well as I remember. it was a Coca-Cola truck and 
Mr. Lambert, with a pick-up truck, and if there was anybody 
else th~re, I don't remember. 
Q. You didn't see Capt. Pointer there, did you 7 
A. No, sir, I don't remember seeing Capt. Pointer there. 
Q. How long after you saw that car was it before you got 
to the wreck Y 
A. I don't know. We rnn 25 or 30 miles an hour. We 
went right on after we picked up the bucket of water. 
Q. You stated here just a minute ago it was five minutes 
from the time the first car passed to the time you saw the 
second car pass f 
page 217 } A. I said, just guessing a.t it, four or five min-
utes. · 
Q. So, when this car passed were all of you on the ground 
or off the g1·ound i 
A. We were on the ground fixing to get into the truck. 
Q. · Then vou had to get into the truck and get the bucket 
t>f water. How far was it from the place you got the bucket 
of water to the road Y 
A. Ten OT fifteen steps. 
Q. Did you have to draw the water or pump iU 
A. Draw it. 
Q. While you were the-re, the second car passed you? 
A. Yes, sir. 
Q. So that was something like four or five minutes T 
A. Yes, sir. 
Q. Then you had to g-et back into the car and crank it up·t 
A. The driver was already under the wheel, and all that 
the men had to do was to get into the truck. 
Q. What did you do with the water? 
A. Drank a part of it. 
Q. What did you do with the rest of it? 
A. I don't remember. Poured it out, I reckon. 
Q. You didn't pour it in the radiator, did you t 
A. No,· sir. · 
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. ...... 
page 218} RE-DIRECT EXAMINATION. 
By Mr. Harrison: 
Q. You do know that no other Ford V-8, colored blue, passed 
in between the remark was made about Hell being half full 
and the time of the wreckf 
A. Yes, sir. 
Q. You are positive of thaU 
A. Yes, sir. 
Q. And you know that when yon got there the same Ford 
V-8, colored blue, was involved in the .wreck? 
.A. Yes, sir, a blue Ford. 
Q. Mr. Carlton Slate, a witness on yesterday for the plain-
tiff, testified you were the third parties to get there; you 
think the statement made bv :M:r. Slate is correct Y 
A. Yes, sir. ., 
ALTON CLARY, 
a witness on behalf of the defendants, being duly sworn, tes-
tified as follows : 
Examined by Mr. Hammack: 
Q·. Your name is Alton Clary f 
A. Yes, sir. 
Q. What is your business f 
A.. Working for the State. 
page 219 } Q. The State Highway Department f 
A. Yes, sir. 
Q. How long have you been working for the State High-
way DepartmentY 
A. About two years off and on. 
Q. Where were you working on June 11th of last year, 
· the date on whi~h Mr. Temple was killed ont here on the 
Reps Jones place Y 
A'. Between here and Brodnax. 
Q. What were yon doing? 
A. Unloading some tar. 
Q. Who was working with you f 
A. Charles ·Pearson and Buster Hendricks and Sanford 
Daniel. 
Q. Did you see a blue Ford coach pass at any time that 
morningf 
, A. Yes, sir; it passed while we were unloading a load of 
tar. 
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Q. How many people were in that car, if yon recall 7 
A. I don't know, but it was loaded. 
Q. How fast was the car going at the time Y 
A. I would say around 70 or 75. 
Q. Was it traveling at such speed as to cause any com-
ment to be made by any of your party T 
A. Yes, sir. 
page 220 r Q. Just what was said and who said iU 
A. Sanford Daniel said '' Go ahead; Hell ain't 
half full. ' ' 
Q. How long after that before yon gentlemen started back 
towards Lawrenceville Y .. 
A. We started right on after that. 
Q. I believe you had :finished unloading at that time, had 
you not? 
A. Yes. 
Q. Did any other cars pass between that time and the time 
you started off towards Lawrenceville Y 
A. Yes, sir, one more passed. We stopped to get a bucket 
of water. 
Q. And on your way back to Lawrenceville, did you come 
across the scene of a wreckt 
A. Yes., sir. 
(~. Could you identify tha.t blue Ford coach which passed 
you as being the one which was in the wreck with the Temple 
truckf 
A. I don't know-it was a blue Ford, but I don't know 
whPther the same one, or not, but it was the only one that 
pas8ed. 
Q. Had any other blue Ford passed that morning coming 
towards Lawrenceville loaded with people T 
A. No, sir. 
page 221 ~ CROSS EXAMINATION. 
By l\f r .. Tones : 
Q. Yon don't pay particular attention to cars going up 
and down the road, do you 7 
A. No, sir, not unless they are going at a reckless rate. 
Q. Any other car traveling at ordinary speed doesn't make 
any particular impression on your mind, does it? 
A. I look at half of them that pass. You can look if you 
want to rather than be hurt. 
Q. Yes, if a man was coming at yon. The ordinary man, 
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if he passes, you glance ~t him, and it ma~es no impression 
on youT · · · 
A. No, sir. 
Q. As a matter o( fact, you couldn't tell whet.her 15 or 
20 or 30 or 1 car passed that inorning! 
A. There didn't but one more car pass after that car. 
Q. You are certain of thaU 
A. Yes, sir. 
Q. Do you know how many passed the morning before that? 
A. No, sir. 
Q. Do you know how many passed the da.y after that! 
A. The next day was Sunday. 
Q. Well, Monday Y 
page 222 r A. No, sir. 
Q. Who went after water when you went to 
the ·well or pump! · 
A. I did. 
Q. Did you draw the water t 
A .. Yes., sir. 
Q. You had to draw it Y 
A. Yes, sir. 
Q. Do you know whether a~y ca~s passed while you were 
drawing the water? 
A. One. 
Q. One ca.r passed while you were drawing the water? 
A. Yes, sir. 
Q. And you sa:w that Y 
A. Yes, sir. 
Q. Now, what time of day was it that this car passed! 
A. I ~on 't know exactly what time it was. It was around 
10 :30, I imagfoe, or something like that. 
Q. And then you went on to work? 
A. Yes, sir; we come on down there. 
Q. How many ·people were at the wreck whe~ you got 
there! 
A. I don't know how many people. I didn't count them. I 
· · got off on the side of the road and went to flag-
page 223 r @:ing traffic. 
Q. Were there any cars passed? 
A. There were f.our or five cars there, I reckon. 
Q. They had gotten there and were helping the peopl~ 
ouU 
A. I don't know. I didn't go down there. 
Q. There were four or five cars there Y 
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A. The •F'ord pick-up and one or two more cars. 
Q. Was C. L. Pearson on that truck with you? 
A. Yes, sir. 
-· Q. When Mr. Pearson says you all were the first to get 
there after the Coca-Cola truck and the pick-up and Mr. Lam-
bert, he must have been mistaken about there being no more 
cars than thaU · · · 
.A. There was the pick-up and the Coca-Cola-
Q. And you said there were two or three other cars there? 
A. I call a pick-up a car. I don't know whether it was a 
~ar or pick-up. I got off the truck up the road. 
Q. You said there were three or four other automobiles 
there? · · 
A. I don't know how many cars we~e there, .ht~t there w~s 
a pick-up, a laundry truck and the Coc~~Cola. · 
Q. A laundry truckT 
A. Yes, sir. 
page 224 } Q. The Coca-Cola, the pick-up, and three or 
four more! 
A. Yes, sir. 
Q. Y.ou don't know what kind they were? 
A. No, sir. 
Q. There wa.s enough crowd there to block the road 7 
A. There were some. 
Q. Are you any kin to M'r. Temple? 
A. No, ~ir. 
Q. By marriage·? 
A. My· brother ;married his daugh~i;. 
RE-DIRECT EXAMINATION. 
Bv Mr. Hammack: 
·Q. Mr. Clary, lfr. Pearson testified that this morning in 
question this State truck was occupying a part of the road 
and you three were standing there; is that t~e? 
A. Yes, sir. 
Q. Did this blue Ford coach check up any ~s it passed this 
truck? 
· A. No, sir, not at all. _ 
Q. You say t.here were four or five cars there when you 
~ot there! · ' 
A. I think so, but I didn't go there. 
Q. The blue Ford coach was there T 
A. Yes, si~. 
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page 225 ~ Q. The Temple truck was there Y 
A. Yes, sir. 
Q. The Coca-Cola truck was there Y 
A. Yes, sir .. 
Q. The L.atitbert truck was there, was it not Y 
A. Yes, sih-
Q. That is fpnrf 
A. Yes, sir. 
Q. And yet yon say yon stopped np the road a little dis-
tance to flag traffic f 
A. Yes, sir. 
Q. The laundry truck got there at the same time. Do you 
know whether it was there when you approached, or when it 
came theref 
A. It was there, I think, when we got there. 
Q. And Mr. Carlton Slate, who has testified for the plain-
tiff, and who was driving the Coca-Cola truck, says that yon 
and Mr. Pearson were the third to get there-that the Coca-
Cola truck, driven by him, got there first, and then Mr. 
Lambert, and then your tmck; so, Mr. Slate is perhaps mis-
taken about that, because you think the laundry truck was 
theref 
A. Yes, sir. 
page 226 ~ RE-CROSS EXAMINATION. 
By Mr. Jones : 
Q. Your brother whq :married Mr. Temple's daughter, what 
does he dof 
A. He works on the highway. 
Q. He works on the highway, too? 
A. Yes, sir. 
. MRS. SOPHIE BREWER., 
~ witness on behalf of the defendants, being dnly sworn, tes-
tified as follows: 
Examined by Mr. Harrison: 
Q. You are Mrs. Sophie Brewer T 
A. Yes, sir. 
Q. I believe you are the wife of Mr. John Lewis Brewer¥ 
A. Yes, sir. 
Q. Where do yon live T 
A. On No. 58 highway. 
Q. Where do you live T Talk louder. 
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A. On No. 58 highway at the Reps Jones farm. They call 
it the Temple farm. 
Q . .You and your husband· and family live there f 
A . .Yes, sir. 
. - Q. Were you living on the Reps Jones farm on 
page 227 ~ June 11, 1938? · 
A. Yes, sir. 
Q. Do you recall Mr. Temple had been to the farm that 
d~Y · . 
A. :Yes, sir. 
Q. Why had he been there 7 
A. To bring some feed for the turkeys. 
Q. Did he put it out? 
A. Y.es, sir. 
Q. How much feed did he bringY 
A. 100 pounds. 
Q. Do you :know whether he took it out, or one of the boys! 
A. He helped take · it out. 
Q·. How long did he stay there Y 
A. I would say he stayed there 15 minutes. 
Q. What was his condition that morning? How was h~ 
feeling? 
A. All right, so far as I know. 
Q. Was he complaining in any way Y 
A. No, sir. 
Q. Did he appear to be. perfectly normal' like he always 
WMT . 
A . .Yes, sir. 
Q. Was he operating his own truck 7 
page 228 ~ A. Yes, sir. 
Q. Was anybody with him 7 
.A.. No, ~ir. 
Q. Did you watch Mr. Temple after he left, and went down 
the lane? 
A. I saw him when he left the place. I happened to be 
looking at him when he went out on the road. 
Q. When he went out on the highway, did you see the 
Moses carY 
A. :Yes, sir. 
Q. Where did you see it f 
A. Up near the third phone pole. 
Q. About how far from the third phone pole did you see 
himY 
A. I reckon a.bout fifteen feet. 
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Q. About fifteen feet east or west from the third pole? 
Come up here to the jury. J understand your statement is 
that when Mr. Temple went on the highway you glimpsed 
him and saw the Moses car, and it was about fifteen feet from 
. the third telephone pole; is that right T 
A . .Yes, sir. 
Q. Mrs. Brewer, I hand you the map on which the stenog-
rapher has .indicated a point approximately fifteen feet of 
the .third pole; this point lms been designated by a mark, and 
after the mark '' fifteen feet, Mrs. Brewer;'' as 
page 229 ~ I understand, when Mr. Temple went on the road 
you saw the Moses car f · 
A. Yes, sir. 
Note : The picture ref erred to is marked No. 20. 
Q. I ask you if that represents the relative positions of 
the two cars at the time Mr. Temple went on the road and at 
the time you saw Mr. Moses Y 
A. As nearly as I can recollect. 
Q. Mrs. Brewer, I understand you glimpsed tliat between 
the l1ouse and this tree? 
A. Yes, sir. 
Q. Did you see it plainly? 
A. Yes, sir. 
Q. You kno,v it was there? 
A. Yes, sir, I know it was there. 
Q. This indicates a car in the road; does that represent 
the position the Temple car was in at the time? 
A. Yes, sir, pretcy much. 
Q. Could you see the side of the Temple truck? 
A. Yes, sir, I could see a good view. 
Q. And it was going on the highway at that time, turning 
at that angle¥ 
A. Yes, sir. 
Q . .Your statement to the jury is that picture No. 20 rep-
resents the relative positions of the two cars at. 
page 230 ~ the time Mr. Temple went on the highway and 
made his turn; is that true¥ 
A. Yes, sir. 
Q. Go back to the stand. Did yon see there was apt to 
be an accident! 
A. No, sir. 
Q. You did not! 
A. No, sir. 
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Q. Why not? 
A. I thought he had gotten far enough across the road. 
I saw he was far enough across the road so the car would not 
hit him. 
Q. How long after that before it did hit him? 
.A. That was when I saw it, and I didn't think about there 
being a wreck, and I thought he was all right. 
Q. When Mr. Temple went on the highway, the Moses car 
was approximately 376 feet, less 15 feet, up the highway west 
of the lane intersection; that is true, isn't iU · 
A. Yes, sir. · 
CROSS EXA.MIN ... \TION. 
By Mr. ,Tones: 
Q. Mrs. Brewer, you say Mr. Temple did not stop when 
he went out into the road? 
A. I didn't think he stopped. 
page 231 } Q. You didn't think he stopped f 
A. No, sir. 
Q. Were you looking right at him? 
A. Yes, sir. 
Q. And, standing in your window, you anticipated nothing 
to be happening? 
A. I was standing there. 
Q. You were not anticipating anything happening? 
A.. No, I wasn't thinking about that he was going to hit 
him. 
Q . .Anything that developed by your glance was merely 
casual, and you do not attempt to come here and definitely 
state where these two cars were when Mr. Temple started up 
there, do you? 
A. I stated tl1is as near as I can get at it. 
Q. As a matter of fact, when this picture was made, some-
one came and placed the ears, and they said, "Didn't they 
look i;;omething like that?'' and you said "Yes."? 
A. Yes, sir. 
Q. And they snapped the picture; isn't that right? 
A. Yes, sir. 
Q. When you saw Mr. Temple was going into the road, 
you don't know whether he was in the intersection or going 
· into the road? You don't attempt to say! 
page 232 ~ A. I thought he was about on the road when 
I saw the car, and there was a plain view, a.nd 
nothing· to keep anybody from seeing. 
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Q. Now, isn't it true that when you saw the Mos·es car 
and Mr. Temple's car, if :Mr. Temple had stopped at that 
time, before he entered the road, and looked, he could have 
seen this car. coming down the road? 
A. I don't know whether he could see it, or not. 
· Q. '!'here was nothing to obstruct his view, was theref 
A. No, if he was on the road. 
Q. If Mr. Temple was driving into the road here at this 
p_oint (indicating), and this car wa.s coming down here, if 
Mr. Temple had stopped his car and looked, there was noth-
ing in the world to prevent him seeing the car, was there? 
A. I don't know. 
Q. You live there r 
A. I now do. 
Q. If you stop on the margin of this road, and look up 
Ji.ere- · 
A. He was far enough across the road, if the car had been 
on this side, on the side towards my house, I don't think it 
would have touched him. 
Q. You don't think it would have touched him f 
A. No. 
page 233 ~ Q. But this car was moving all the time, wasn't 
itf . 
A. Yes, sir, and moving right fast. 
Q. You don't. attempt to say how fast it was moving do 
youf 
A. No, sir. 
Q. And you don't attempt to sav how fast or how slow his 
automobile was moving? ., 
A. I saw him pull up on the road very slow. 
Q. Isn't it a fact, and don't you know as this car came 
down, 1\fr. Temple went into the road? · 
A. He was on the road before the car. 
Q. This car was moving also at the same time f 
A. What-when he went on the road f 
Q. Yes. 
A. He was moving. 
Q. Yon don't attempt to tell the Court and jury which car 
you saw first when you looked out of the window, do vou 7 
A. It is a plain view for you to see, and you can see botl1 
when yon look towards the road. 
Q. Do yon attempt to tell the Court and jury after 1\fr. 
Temple had made a turn in this road that this car was right 
here (indicating) where you could see between the barn and 
t.he tree¥ 
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A. He was turning on the road when I saw him. He was 
making his turn in the road when I saw him. 
page 234 } Q. I thought you said you saw him when he 
entered the road Y 
A. I did. 
Q. And you also say you saw this car as he entered the 
road? 
A. Yes, sir. 
Q. The ear certainly did not stay in the same position, did itt . 
A. No, sir. 
Q. And Mr. Temple didn't stay in the same position, did 
het 
A. No; he was moving. 
Q. And as he entered the road, this car was coming down 
to him? · 
A. Yes, sir. 
Q. Can you point out to me wl1ere the telephone poles arc 
on there (handing witness picture No. 20) T 
A. I don't know. 
Q. Do you see any telephone poles on there at all? 
A. I can see the first one right here. I reckon that is it. 
Q. What is that T 
A. That post is in my yard. 
Q. Can you see the second telephone pole 7 
A. I don't believe I can. No, I don't see that 
page 235 } telephone pole there. 
at that time? 
Q. Wasn't there wheat growing on the field 
A. Yes, sir. 
Q. A pretty good lot of wheat? 
A. Yes, sir. 
Q. Was there wheat there when this picture was made? 
A. I don't know when the picture was made. I don't reckon 
there was. 
Q. If you don't know when this picture was made, and you 
were not there when it was made, how in the world can you 
tell the Court and jury where th~se automobiles were? 
A. I know when the picture was made, but I don't know 
exact.Iv what time it was made. 
Q. "\Vere you there when the picture was made? 
A. Yes, sir. 
Q. Did you place the cars T 
A. I told them as near as I could. where they were. 
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Q. Are you definitely sure that this car was right between 
there? 
A. Yes, sir, between the house· and the tree. 
Q. And you didn't raise your eyes off the car from the 
time he started into the road T 
A. I was looking at. him when he went «;>n the road. 
Q. And you live on Mr. Temple's farm? 
page 236 ~ A. Yes. 
Q. Now, how far is it from the place that you 
saw this, from the window, to tl1e road Y 
A. Lt iR said to b(fabout half mile. 
Q. About half mile 7 
A. Yes, sir. · 
Q. So you attempt, half mile away, to say where the two 
cars were at the time or immediately before the accident T 
A. Yes, sir. That is when I first saw them. 
Q. Now, as a matter of fact, do you know exactly where this 
car was situated in the road? 
A. As fa:r as I can say, it looks like it is about half way 
in the road. 
Q. You testified a minutes ag·o that when you saw the car 
which is shown on the picture between the house and the tree, 
to the right of the house, you could see Mr. Temple's car as 
he was going up in the road, so the relative position,s of the 
.two carR ;-ue not the same in the picture t 
A. What no you mean Y 
Q. I mean the relntive positions of the two cars are not 
t.he same as when you saw Mr. Temple g·oing up into the road? 
A. I say that is about as near as I can get it. 
Q. Isn't it a fact that when Mr. Temple came out yon don't 
know which lane he took, whether he took this 
paµ;e 237 ~ lane or that one? 
A. He took the road towards Brodnax, the lane 
towards Brodnax. 
Q. He took the lane towards Brodnax? 
A. Yes, sir. . 
Q. So there are two lanes there, one going towards Law-
renceville and one towards Brodnax Y -
A. Yes, ~;i r, and he was going towards Brodnax. 
0. When he made that turn, it naturally threw his auto-
mobile, or his truck, when he came out of this lane,-when 
Mr. Temple came up this little hill and made this turn this 
way, that. threw his car so that you could see the side of it 
tl1ere back up at the house, couldn't you f 
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A. Yes. sir, I could see the side. 
Q. And, as long as that car was at an angle, you could see 
the side of that car, couldn't you? 
A. Yes, sir, I could see when he turned. He had almost 
gotten straight on the road when the other car hit him. He 
had turned not so I could .see the whole. side of the pick:.up. 
Q. When he turned on this angulation turn, at this Jane 
where the private road goes into the highway like that to-
wards Brodnax, it throws his car at an ~Iigle; doesn't itT 
A. Yes, I reckon it does. 
Q. And the house you were in was back up here, 
page 238. ~ wasn't it,-the relative position being somewhat 
to your left o.f the private road, isn't it? 
A. (Pause). 
Q. The house sits up here, and the lane goes down this 
side? 
A. Yes, sir. 
Q. And you were looking at it all the way down T 
A. The lane goes to the front of my house. 
Q. Isn't the house, where you were standing, over to the 
side of it like that t 
A. Yes, sir, I was to one side. 
Q. As a matter of fact, when he started turning down here 
~;oing up the bill, you cou~d see the side of the truck T 
A. No, I couldn't see the side of the truck until he got on 
the highway. . 
Q . .You could not see it coming- up here? 
A. No; when he went on the l1ighway, I couldn't see the 
side of that truck. I couldn't see the side of the truck until 
nfter he got_ on the highway. 
Q. Had he turned all the way around like that? 
A. No, he had not gotten real straight on the highway. 
Q. So, he was something like that (illustrating)? 
A. Yes, sir. 
Q. He was sort of cater-comered across the highway? 
A. Yes, sir. 
Q. And the cater-cornered position was in 
pa~e 239 } front of l\f r. l\foses, the way that he was travel-
ing? 
A. Yes, sir, but I say if Mr. Moses had been on his side 
of t11e road. He didn't seem to slow up any, and that is one 
reason l didn't think there would be any accident. 
Q. And l\fr. Temple did not slow up any7 
A. No; he was already slow when he went on the highway. 
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Q. But you do not intend in any manner to convey to the 
jury that Mr. Temple had come around and made his turn and 
started towards Brodnax Y 
A. Yes, he had gotten on the hig·hway and made a turn. 
Q. And started towards Brodnax f 
A. Yes, sir, but his pick-up hadn't straightened on the high-
way, but it had made turn enough for me to see the side. 
Q. He come out like that, and had made a partial turn. 
Your· :fkst. testimony was to the effect that he had made the 
turn. He .had not completely made his turn and started to-
wards Btodnax 1 
A. He had ·made his turn on the highway when I saw the 
car come down and hit him. 
Q. Did you see the cars hitt 
A. Yes, sir; I was looking right at them when they come 
. togethe1·. · 
page 240 ~ Q. How¥ 
A. The car went up to the pick-up and moved 
it down the highway. 
Q. Didn't the car make a sudden swerve f 
A. No, sir, not to my knowing .. 
Q. When did it become apparent that they were going to 
hiU 
A. Not until they hit. 
Q. You were not paying any attention to them until they 
hiU 
A. I was just looking at them is all .. 
Q. Didn't you say a minute ago when you set the car like 
that (illustrating), that that was the position Mr. Temple's 
car was in the road °l 
A. I say he had made turn enough for me to see the side 
of the car; yes, sir. 
Q. And he had gotten over enough for you to see the side 
of' the pick-up! Let us be fair about it. 
A. I want to be fair. I don't aim to tell nothing but what 
I saw. 
Q. All you want to do is to tell the jury that when Mr. 
Temple had entered the road, his car was turned enough so 
you could see the side of it? 
A. Yes, sir, I could see the side of the car. 
Q. Yon. didn't mean to imply to the jury that 
page 241 ~ he had made a complete turn and started to Brod-
nax? 
A. I didn't mean that the pick-up had gotten completely 
straight on the. road when I saw it. 
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Q. You testified here at the last trial we had when Mr. 
Moses' case was tried t 
A. Yes, sir. · 
Q. Do you remember statirig this: 
'' Q. About what speed wa~ Mr. Temple traveling as he 
went out towards 58 Y 
'' A. I don't know. He was not running fast, but looked 
like kind of rocking along, but was not driving fast. 
'' Q. You say before he entered 58 he came almost to a 
standstill! 
"A. Yes, sir. . 
'' Q. Did you see any car coming from the west, or from 
towards Brodnax, after Mr. Temple had entered the road? 
"A. Yes, sir, I saw the car at the time he was going on 
the hig·hway; the front part of the truek was on the highway, 
and this car came like that, when I saw it, just about half-
way between the second and third telephone poles. There 
is one pole at the lane and about halfway, as near as I can 
-g·et at it,-about halfway ·between the second and third 
poles.'' · 
page 242 ~ Did you testify to that f 
A. To what? 
Q. To what I just read? 
A. Yes, sir. 
Q. Then later, at the same time that you were on the stand 
in the same case, follo,\ing the examination at that time: 
'' Q. How many phone posts from the entrance up towards 
Brodnax was the car when you first saw it Y 
"A. It was between- the second and third ones. 
'' Q. Between the second and third phone poles 1 
'' A. Yes, sir. . 
'' Q. There is one pole rig·ht at the entrance Y • 
"A. Yes, sir, that is the first, and it. was between the sec-
ond and third. 
"Q . .And- the car was there as Mr. Temple entered the 
road! . 
''A. 1:-es, sir. 
"Q. Please state whether or not Mr. Temple was suffi-
ciently far in the road for you to see the side of the truck 
at the time of the wreck? 
'' A. Yes, sir, his truck had made the turn and I could see 
the whole side of th.e pick-up when the car hit him.'' 
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A. "Y"es, sir. . 
page 243 ~ Q. In that evidence did you not distinguish the 
difference between the time Mr. Temple's car 
went in the road and the position of Mr. Moses' car and the 
position Mr. Temple's car was in at the time it was hit f 
A. Well, I say I told you just as near as I could tell you 
where it was and the way I saw it. 
Q. Just for the purposes of the record, has any work been 
done on the road there since this accident occurred T 
A. Which road t 
Q. Either the public road that runs by the place or the 
private road that leads up to your house? 
A. Well, there has been a little work done on the lane, but 
not any to amount to anything right there at the road. 
Q. Not to amount to anything. Has some work been done t 
A. I think that they put some gravel there, but I don't know 
whether they went up to the road, or not. I can't tell you. 
Q. You know there has been gravel put along at the en-
trance of the road? 
A. I can't tell you whether it was put up to the road, or 
not. I know that there has been work done on the lane from 
the house, but whether at the road, I don't know. 
Q. Who did it? 
A. My husband. 
pag·e 244 ~ Q. He works for Mr. Temple? 
A. Yes, sir, ·but he said that he was not going 
to do anything· up at the road until this was settled. 
Q. When was that done? 
A. Last summer. 
Q. Last summer t 
A. Yes; it was done during· August, I reckon. 
Q. He has not done any lately Y 
A. No, sir. 
Mr. Jones: That is all. 
RE-DIRECT EXAl\HNATION. 
By Mr. Harrison: 
Q. As I understand, your testimony is that this Exhibit 
No. 20, to the best of your knowledge and belief, correctly 
sQts forth the position of the Moses car when the Temple 
truck went on the highway and started to make a turn? 
A. Yes, sir. . 
Q. And it is the position you thought that they were f 
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A. Yes, sir. 
Q. .And the picture was i;aken from your window t 
A. Yes, sir. 
Q. And that is the best you can sayt 
A. Yes, sir. 
Q. You say when Mr. Temple entered the high-
page 245 } way he came almost to a standstill! 
A. Yes, sir. 
Q. Can you say that he stopped? 
A. I can't say for sure that he stopped. 
Q. Can you say for sure that he did not stop f 
.A. I don't think he stopped. He went on the road very 
slowly. 
Q. You can't say whether he stopped Y 
A. No, sir. 
Q. Do you know whether he did, or not Y 
A. No, I don't know whether he did. 
Q. You don't know whether he did, or not? 1 · 
A. No .. 
Q. But you don't think he did 1 
A. No, sir. 
Q. You think that he came almost to a standstill! 
A. Yes, sir. 1 ! '. 
RE-CROSS EXAMINATION. 
By Mr. Jones: 
Q. You say you don't know whether he stopped, or noU 
A. I dicln 't say he stopped, and I don't know whether he 
stopped, or not. 
Q. In the last trial which we had of Mr. Moses' case, you 
testified to the following questions and answers: 
page 246} "Q. Did you see Mr. ·Temple the day of this 
accident before he left this house 7 
' 'A. Yes, sir. 
'' Q. Did you see him drive into the highway? 
"A .. Yes, sir. 
'' Q. Did he stop, or not Y 
'' A. No, sir ; he didn't come to a real standstill. 
'' Q. He slowed -down? 
"A. Yes, sir." 
A. I say I don't think he came to a real standstill. 
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By Mr. Harrison: · 
Q. You still make the same statement f 
A. Yes, sir. 
Q. Is there anything to make you more doubtful Y Have 
you made any experiments Y 
A. I have -seen a car, a pick-up, go out, and they said it 
did stop when I said it didn't, at the house. 
Q. But you say he came almost to a stop Y 
A. Yes, sir. . 
Q. And since then you have tl'ied iU 
A. Yes, sir, and they said that they stopped, and I didn't 
-think so. 
By Mr .. J on~s: 
Q. You could be as mistaken about the positions of the car1:1 
as about the man stopping Y 
page 247} A. No. 
By Mr. Harrison: . 
Q. The difference is the car was framed between your house 
and the tree 7 
A. Yes, sir, it was between the house and the tree. 
Q. You know thatY . 
A. Yes, sir. 
Q. Wasn't the Moses car going in a horizontal position, ·or 
sideways? Couldn't you see the side of the Moses cart 
A. Yes, sir. 
Q. And the Temple car was going slow and from you-
Mr. Jones: (Interposing) I don't object to Mr. Harrison 
test?-fying, but ~et him get on the stand. 
JOHN LEWIS BREWER, 
a witness on behalf of the defendants, being duly sworn, tes .. 
tified as follows : 
Examined by Mr. Hammack: 
Q. Your name is John Lewis Brewer? 
A. Yes, sir. 
Q. You are the husband of Mrs. Sophie Brewer, who has 
just testified Y 
A. Yes, sir. 
Q. You live, I believe, on the Reps Jones farm f 
A. That is correct. 
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pag·e 248 ~ Q. Mr. Brewer, will you come over to the jury 
just a minute. Referring to map, Exhibit No. 
19, this is the first telephone pole west of the lane or outlet; 
this is the second pole, and this is the third pole. Mrs. Brewer, 
your wife, has testified that the car, the Moses car, at the 
time Mr. Temple went down the highway, was 15 feet west 
of the third pole; do you know bow that 15· feet was arrived 
au 
A. I stepped it off once from where it was staked to where 
the car was, which was as near as I could get at it. 
Q. Who pointed out the place for the car to be stationed 
and for the stakes to be placed Y 
A. I really don't know. I was not at home, at the house, 
at the time the picture was taken. 
Q. Did you ride with your wife to the point where the car 
was stationed and see where she pointed out that it was I 
A. Yes, sir. 
Q. The point where she claims the Moses car was at the 
time the Temple truck went down the road f 
A .. Yes, sir. 
Q. Did you then step the distance from the third telephonP 
pole eastwardly to that point? 
A. Yes, sir. 
Q. And it was bow many feet? 
A. It was five steps. 
page 249 ~ Q. :Five steps f 
A. Yes, sir. I wouldn't say hardly a yard. 
Q. Mr. Brewer, what crop was growing upon this field that 
was lying between the Reps Jones house and route No. 58 
on t.he day of the accident, June 11th f 
A. Wheat. 
Q. How tall was this wheat at that time, or about how tall 
was iU 
A. I would say something like this (illustrating); some-
thing less than three feet. 
Q. Was it of sufficient height to obstruct the view of any-
one coming· from towards Brodnax so as to keep them from 
seeing· a person coming out of the lane from the Reps ,Jones 
farm to the highway? 
A. Not a bit in the world-not a hit. I drove out there 
tbat day and several times on the following day and the 
second following day, and noticed it particularly, and there 
was not any bother in the view whatever. 
Q. Mr. Brewer, did you go to the scene of the wreck on 
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. June 11th between Mr. Temple's truck and Mr. Moses' car? 
A. Yes, sir. 
Q. How long after it happened before you got there T 
A. I don't know just exactly, but, from what they told me, 
something like seven minutes. 
Q. Please state, in your own words, just what 
page 250 ~ you observed, or what markings you saw, on the 
highway at that place Y 
A. I saw a mark that was made by the pick-up about that 
far (indicating) out from the hard surface on the dirt. That 
was the front wheel. 
Q~ You observed a marking m~de by the pick-up on the 
shoulder on the rig·ht-hand side of the road about how far 
from the hard surface Y 
A. About that distance (illustrating). 
Q. What distance would you say that is Y 
A. I would say around 14 or 15 inches, guessing. 
Q. Then, the rig·ht-hand wheel of the Temple pick-up truck 
was 14 or 15 inches off the hard surface on its right-hand 
side of the road 'f · · 
A. Something like that. I couldn't say exactly to the inch, 
because I didn't measure it. 
Q. About what would have been the position of the left. 
hand wheel of the Temple pick-up at that time? 
A. I reckon all of you know about the width of the wheels 
from one to the other; it was straight up the road, and it 
was pretty nearly the edge of the hard surface. The jury 
ought to know as well as I do about the width of it, I think 
that they ought to know. The markings from Mr. Moses' 
car, you could see them nearly as far as this court-
page 251 ~ room, on the left-hand side of the road all the 
way until it struck. - When it struck, the left wheel 
was knocked off, and the back end of his car bounced around 
on the road, putting the left hind wheel a little on the right 
wheel track. The rear of that car just skidded in that posi-
tion ui1til it stopped. 
CR08S EXAMINATION. 
By Mr. Barrow: 
Q. Will you step here a moment, and let· us see if we can 
get at this mark you saw on the shoulder of the highway. 
Will you place these two vehicles on the road just as you 
found them after the wreck f Let this represent the Temple 
truck and that as the Moses car. 
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A. This is the lane right out from my house 7 
Q. Yes. 
A. The pick-up was sitting over here in the ditch, and 
this other car was sitting something like .that (illustrating)~ 
Q. Were they blocking the road Y · 
A. No. Those cars didn't block the highway-only one 
side of it. . 
Q. As you have them there, they biock . the road com-
pletely¥ 
A. The two cars there would not blook the road. 
Q. "\Vas the truck sitting up 7 · 
page .252 } A. Yes, sir. · 
Q. You found the truck sitting up on all four 
wheels in the ditch? 
A. Yes, sir. 
Q. Had the truck been moved when you got there? 
A. Just straight enough to get Mr. Temple out. 
Q. Just raised up enough f 
A. Yes, sir, and put it back. 
Q. Was it necessary to s~t it up on all four wheels and pull 
it out! 
A. I think so, from what they tell me. My boy helped. 
Q. Do you know whether that is the positio:µ the truck was 
in immediately after the aooidenU 
A. The truck was headed- straight up and down, only lay-
ing over on the bank of the ditch, so as to get him out. It 
was laying over to the bank of the ditch, and the truck was, 
from what I understood them to say, laying over on the side, 
and they had set it up. 
Q. They had set it up when you got there t 
A. Yes, sir, but it had not been moved. All that had been 
done was to set it up. 
Q. Had the :Moses car been moyed when you got there Y 
A. No, sir, it hadn't been moved. 
Q. Were they so close together it would be im:possible for 
a person to walk between the two vehicles? 
page 253 } A. I don't think so. They could squeeze be-
tween them. 
Q. They could squeeze between them Y 
A. Yes, sir. 
Q. Was traffic passing on either the north side or the south 
side? 
A. CaTs were passing to the south side. 
Q. Then, if that be true, th~ place where you have put the 
Mos·es car, as indicated here, is incorrect, is iU 
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.A. Incorrect f 
Q. Yes. 
A. It was just like I told you. It might have been a little 
further down here. I don't say the cars stopped tied to-
gether all the way: down; they might haye separated a little, 
but I don't know. -
Q. With refereIICe to the intersection itself, do you re-
call this point, r think marked here immediately in front of 
the lane as the center of the intersection? Where were those 
marks you referred to in your direct testimony on the shou). 
derY 
A. Where the hub or brake-drum hit the road, that mark is 
there today. It is up a little above the lane. I would not 
say how many feet. They were supposed to have a measure-
ment of the distance it went. 
Q. Are you ref erring to the cut-out or dished-
page 254 ~ out place in the tar surf ace of the road? 
A. It has been filled some. .All the other mark-
ing is gone except the one place where it hit. 
Q. I ask you where that mark was on the dirt shoulder of 
the road, which you say is 14 or 15 inches-where was thatf 
A. I told yon it is about four feet up above the mark in 
the hard surface where Mr. Moses' car hit it. It is four feet 
above that mark. 
Q. Four feet west of the marks that did show on the con-
cretef 
A. Yes, sir, the marks on his car made around four feet. 
Q. Did that mark extend down the dirt shoulder on the 
roadf 
A. Yes, sir, it dragged and cut a marked place. 
Q. It dragged all the way to where the truck was sitting? 
A. Yes, sir, and the 'brake was locked on it, and they had 
to take the brake off to move it. 
Q. On the truck f 
A. Yes, sir. 
Q. Did yon see them do that f 
A. Yes, sir. 
pag·e 255 ~ Q. The truck was in gear, was it f 
A. Yes, sir, in second gear. They had to take 
it out of g·ear before they pulled it. 
Q. It was in second gear! 
A. Yes, sir. 
Q. And you saw those marks all the way down the road 
on the dirt shoulder f 
A. Yes, sir. There might have been a little place where 
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the people were that had been trampled enough so you could 
no-~ see it real good, but over here was the mark. They 
trampled out a small place. 
Q. At the time the wreck occurred, did this lane fork as 
I have indicated-a sort of Y shape, where it entered 587 
A. There might have been a spot of grass in there. -
Q. As you come out of the lane, wasn't there one path lead-
ing to the right and another to the left f 
A. I don't think so. 
Q. Haven't you been there and covered it all over since 7 
A. No. 
Q. You have not done any work on it 7 
A. No, not up there. They left it off on this account. 
Q. You say there might have been little spots of grass Y 
A. I wouldn't say positively, but I don't think 
page 256 ~ so. I think it was dragged pretty good all the 
· time. I don't think there was any grass. 
Q. At any rate, you have done work there 7 
A. Not there. · 
Q. Wbat did you do in the lane? 
A~ From the house part out there, I think Roy said ''Don't 
work up there because, if you do, somebody might say that 
we tried to hide something''. I had the skid myself. 
Q. Has the Highway Department put any soil or gravel 
just in the mouth of that lane T 
A. No, sir. 
Q. Mr. Brewer, you work out there, or you were working 
on ,June 11, 1938, for Mr. Garrett Temple? 
· A. Yes, sir. 
Q. You are still working for the Temple Estate T 
A. Yes, sir. 
Q. Mr. Temple owned the farm 1 
A. Yes, sir. 
Q. How long have you been working there? 
A. This makes the fifth year. 
Q. Do you rent the farm, or work on shares? 
A .. He was paying me a salary. 
Q. Where were you on the morning of that accident Y 
A. Down at Edmond Temple's. 
Q. You were there shearing sheep? 
page 257 ~ A. Yes, sir. 
Q. You got to the wreck at what time? 
A. I don't know exactly what time. It was not very far 
from 12 o'clock, I reckon. 
Q. Had the injured people been moved T 
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A. No, sir. . 
Q. They were still there when you arrived? 
A. :Ur. Temple had been moved. 
Q. How many people do you suppose were there when you 
got there? 
A. There were right many. 
Q. Walking all around, tramping all over everything, 
weren't they! 
A. No, not all over everything. 
Q. Were not they all in the road and in the wheat field Y 
A. No, there were not very many in the wheat field. 
Q. ·There is a wheat field to the north of the road, is there 
not? 
A. Yes, sir. 
Q. And these injured people were taken out of the car and 
put on the wheat field? 
A. On the edge. 
Q. Didn't it mash down an area of wheat there larger 
than this courtroom f 
A .. No, sir, but maybe into the railing. 
page 258 ~ Q. The people were all in the road right near 
the wreck? 
A. Yes, sir, right near it, but there was not enough there 
to trample out the marks. 
Q. Now, had you heard Mr. Temple say anything about 
rheumatism, or neuralgia, or anything, in his neck and shoul-
ders ·2 
A. No, sir. 
Q. You never had heard him say anything· about that, had 
you 1 
A. No, sir. 
Q. Did you hear him say anything about his neck being 
stiff? 
A. Yes, sir, about looking back, but there wasn't any misery 
or pain to it. He could twist his head all around, but it was 
a little stiff. 
Q. Did he say whether that bothered him in driving· a 
truck? 
A. No, sir. He said it bothered him a little in backing up 
in a close place, but it didn't bother him driving forward. 
Q. But it did bother him if he had to look around? 
A. No, not looking to the side or anything like that, but if 
he had to look back. 
page 259} Mr. Jones: All right, sir. 
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a witness on behalf of the defendants., being duly sworn, tes-
tified as follows : 
Examined by l\fr. Harrison: 
Q. What is your business or profession? 
A. Cashier of Farmers & Merchants Bank. 
Q. I ·believe you are President, and succeeded Mr. Templet 
A. Yes, sir. 
Q. Did you see Mr. Temple on the morning of June 11th, 
the day that he was killed in this accident? . 
A. Yes, sir. 
Q. Where did you see him, and what was the occasion of 
ltls coming there? 
A. I saw him the first time right after we opened up at 
9:00 o'clock. He came in and was waited on at the window. 
Q. What did he come there for that time? 
A. He came to the office. 
Q. Did he come and get a payroll f 
A. Yes, sir. 
Q. He came and got the payroll the first time? 
A. Yes, sir. 
· Q. Did he come later? 
page 260 ~ A. Yes, sir ; he came to pass on some notes we 
were offered for discount. 
Q. Was he a member of the Discount Board? 
A. Yes, sir. 
Q. Did he attend a meeting of the Discount Board! 
A. Yes, sir. 
Q. Did he participate in the discussions, and act as a mem-
ber of the Board 7 
A. Yes, sir. 
Q. Did he have any other business with you that day? 
A. Yes, sir; he was arranging a trip to go with me the 
following Wednesday to the annual convention of Virginia 
Bankers Association. 
Q. Who else was going? 
A. R. F. Moseley and M. S. Barrow. . 
Q. Was Mr. Temple complaining of his health or of feel-
ing badly that morning? 
A. No, sir; he was in as good spirits as I had ever seen 
him. 
Q. Did you ever know of his complaining of arthritis, or 
neuritis, or anything that would affect him f 
A. No. . 
Q. Did he appear to be normal that morning? 
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A. Yes, sir. 
Q. And had his usual faculties Y 
page 261 ~ A. Yes, sir. 
CRiOSS EXAMINATION .. 
By Mr. Jones: 
Q. You say h~ contemplated going to the Bankers Con-
vention at Hot Springs Y 
A. Yes, sir. 
Q. Had Mr. Temple been there before! 
A. Yes, sir. · 
Q. The Hot Springs is a very good place for a person to go 
who has rheumatism, to take baths, and it is supposed to do 
good? 
A. I don't know ahout Virginia, bnt Arkansas. 
Q. Don't they advertise that for the Virginia Spring! 
A. No. 
Q. Haven't they a swimming pool up thereY 
A. Yes. 
Q. And it is supposed to be warm wat~r Y 
A. Yes. · 
Q. A.nd it is called a health resort, isn't it? 
A. I never heard it called that. 
RE-DIRECT EXAMINATLON .. 
By Mr. Harrison: . 
Q. The purpose of this trip was a sort of frolic 'l 
page 262 } A. Yes, sir. . 
· Q. He was going for pleasure Y 
A. Yes, sir. 
By Mr. Jones: 
Q. I thought he was going to the Bankers Association Y 
~. 1:.es, sir. . 
. R. F. MOSELEY, 
a witness on behalf of the defendants, being duly sworn, tes-
tified as follows: 
Examined by Mr. Harrison: · 
Q. Were you going to attend this Bankers Convention Y 
L : 
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A. We planned to. 
Q. Were you going for your health or for a good time Y 
A. For a g·ood time. 
Q. Did you see Mr. Temple the morning of the accident? 
A. Yes, sir. 
Q. What was his condition? 
A. I thought as good as I ever saw him. He was not com-
. plaining. 
Q. Did he appear to be feeling all right? 
A. Yes, sir. 
Q. Was he perfectly normal like he always was Y 
A. Yes, sir. 
Q. You observed nothing unusual f 
A. No, sir. 
page 263 ~ ]\fr. Harrison: That is all. 
Mr. Jones: No questions. 
W. J. TEMPLE, 
one of the defendants, being duly sworn, testified as follows: 
Examined by Mr. Harrison: 
Q. You are W. J. Temple l 
A. Yes, sir. 
Q. You are one of the defendants? 
A. Yes, sir. 
Q. ·who are the defendants T 
A. My mother, Sallie B. Temple, and Roy R. Temple. 
Q. Is Mrs. Temple here? 
A. No. 
Q. Is she physically able to be here? 
A. No, sir. 
Q. She is not physically able to testify? 
A. No, sir. 
Q. Are you a son of J. R. Temple? 
A. Yes, sir. 
Q. Your father was killed on June 11, 1938? 
A. That was the day of the wreck, but he died the next 
day. 
Q. He died the next day as the result of in-
pag·e 264 ~ juries received then? 
A. Yes, sir. 
Q. Your father was married, of course. How many chil-
dren did he have? 
A. Ten living children. 
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Mr. Jones: We object. 
The Court: I do not see that that is material. 
By Mr. Harrison: 
Q. Did yon see your father the day of the unf ortnnate ac-
cident? 
.A. l talked with him in the truck as he was leaving. 
Q. How long before he left? 
A. About half an hour. 
Q. What was his condition Y 
A. Good, so far as I know. 
Q. Was he well and normal? 
A. Apparently he. was. If I had detected anything wrong, 
I would not have let him go off himself. 
Q. Was he complaining? · 
A. No. 
Q. Did you know that he had rheumatism Y 
A. I never heard it. 
Q. Did you ever hear it before Mr. Powell mentioned itY 
A. :N'o, sir. · 
Q. Did you hear your father complain of stiff-
page 265 ~ ness f 
A. :N' o, sir. 
Q. You say he was normal that morning? 
A. Yes, sir. 
Q. Was he attending to his usual affairs f 
A. Yes, sir. He attended to all the things, and I know 
that he was in the pick-up truck. 
Q. He was going back to Brodnax to attend a church din-
ner, wasn't he? 
A. Yes, sir. 
Q. Do you know what he had done that morning? 
A. No, I don't. 
Q. He had to go to the Reps Jones place to deliver some 
feed? 
A. He was going to take the feed. 
Q. He had been to Mr. Powell to get a load of calves Y 
A. That is what I understand, but I don't know it. 
Q. And he had delivered the calves at the place? 
A. Yes, sir. 
Q. And attended a Board meeting at the Farmers & Mer-
chants Bank? 
A. Yes, sir. He had the payroll in his pocket. 
Q. He had the money in his pocket? 
A. Yes, sir. 
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Q. He had the payroll 7 
A. Yes, ~ir. 
page 266 } Q. That was for the hands f 
A. Yes, .sir; $53.10 is what he had. 
CROSS EXAMINATION. 
By Mr. Jones: 
Q. ·what was your father's age! 
A. I think he was 75 in December. 
Q. He would have been 75 in December t 
A. Yes, sir. · 
Q. You testified a minute ago that you had not heard of 
him having any kind of stiffness of his neck, or rheumatism, 
and that you were surprised that Mr. Pow~ll testified to that; 
were you also surprised that Mr. Brewer, who works on his 
farm, testified to thatf 
A. I don't think Mr. Brewer testified to him having rheu-
matism. He said that he had some stiffness in the neck, and 
the same applies to me. 
By Mr. Harrison: . 
Q. You also heard Mr. Tom Powell say he was surprised 
that he was a working man; were you surprised that he was 
a working man¥ 
A. I was not, and I couldn't keep up with him. 
Bv Mr. Jones: 
·Q. As a matter of fact, the testimony which was referred 
to a moment ago that Mr. Powell said, Mr. Pow-
page 267 ~ ell's testimony was to this eff oot, was it not, that 
he was surprised at Mr. Temple, at his age, driv-
ing a truck around doing the type of work that he was doingY 
Wasn't that what Mr. Powell testified toY 
A. I don't know what he testified to, but I was not sur-
prised at 3:nything that he did in a legal way to try to make 
some money. 
T. R. MATTHEWS, 
a witness on behalf of the defendants, being duly sworn, tes-
tified as follows: 
Examjned by Mr. Hammack: 
Q. Where do you live, Mr. Matthewst 
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A. I live about half mile outside of where Mr. Temple 
had the wreck on 58. 
Q. Does the farm on which you live adjoin his Y 
A. Yes, sir. 
Q. Are you a wheat growei·f 
A. Yes, sir. 
Q. What kind of wheat did you farmers make out in that 
neighborhood last year? 
A. Well, a medium crop of wheat last year. 
Q. ·were you familiar with the wheat crop growing be-
tween the Reps Jones place and Route 58? 
A. Yes, sir. 
page 268 ~ Q. About how high was that wheat T 
· A. I think about 28 inches. 
Q. Was it of sufficient height to obstruct the view of any-
one coming from towards Brodnax and looking towards the 
Reps Jones place, or the lane leading oyer there 1 
A. Not after he got within 100 feet of the road. There is 
a little bog down there, but after he got in 150 feet there 
was not anything· to obstruct the view. 
Q. Did you see Mr. Temple the morning of his death 7 
A. Yes, sir. I talked to him in front of my house about 
an hour before the wreck occurred. 
Q. What was his condition then? 
A. I didn't see any difference at all. I usually saw him 
two or three times a week. He wrote a not~ and gave me 
concerning one of his tenants about some peanuts. 
Q. Did he complain to you anything about rheumatism 1 
A. No, sir. 
Q. Did you ever hear him complain about it 1 
A. No, sir. Mr. Temple didn't complain about anything. 
If he did, I didn't know it,-the weather conditions, or any-
thing else. 
Q. The same all the time T 
A. Yes, sir. 
Mr. Hammack: That is all. 
Mr. Jones : No questions. 
page 269 ~ H. J. PULLEY, 
a witness on behalf of the defendants, being duly 
sworn, testified as follows : 
Examined by Mr. Hammack: 
Q. Your name is H.J. Pulley? 
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A. Yes, sir. 
Q. Where do you live, Mr. Pulley! 
A. Danville. 
Q. What sort of work do you do there? 
A. Weaver. 
Q. You weave at what place? 
A. Dan River Mills. 
I • 
Q. Is that the same mill that Mr. John A. Moses is em-
~~d ~I -
A. Yes, sir. 
Q. Mrs. Mary Ellington, I believe, works there as well as 
Miss Florence Ellington; is that correct 7 
A. Yes, sir. 
Q. How long did you say you have been working there? 
A. Working· at the Dan River Mill seven years this last 
time. 
Q. Do you know the reputation of Mr. John A. Moses-
The Court: (Interposing) Before· answering the question, 
wait for Mr. Jones' objootion. 
Mr. Hammack: Is your Honor objecting to it! 
The Court: Mr. Jones is objecting. 
page 270 ~ Mr. Hammack: I haven't heard him. 
The Comt: I saw his objection, and I did not 
want the witness to answer until l1e had an opportunity to 
make his objection. So, finish your question, please, sir. 
By 1.\fr. Hammack: 
Q. Do you lmow the reputation of Mr. John A. Moses-
The Court: (Interposing) You want to object T 
Mr. Jones : I imag-ine he wants to complete the question. 
The Court: He didn't want him to answer it until he had 
an opportunity to object. 
Mr. Hammack : I never :finished the question. 
The Court: Do you wa~t to finish the question? 
Mr. Hammack: Yes, if your Honor will permit me. 
The Court: Certainly I will let you, but I do not want 
the witness to answer until these people have the opportunity 
to object. 
By Mr. Hammack: 
· Q. Do you know the reputation of l\fr. John A. Moses for 
speeding? 
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The Court: Do you want to object to that 1 
Mr. Jones: Yes, sir. 
The Court: Do you want to object in the presence of the 
jury or in the absence of the jury Y 
page 271 ~ Mr. Jones: In their absence. 
The Court: Will you gentlemen step out? : 
Mr. Hammack: vVe want to finish· the question, hut we 
will withdraw the question. . 
The Court: I submit that if you are g·oing to raise that 
question, that you object to it now. 
Mr. Hammack: If they object, we will waive that. 
The Court: All right. Have you finished with the wit-
ness! 
Mr. Hammack: Yes, sir. 
Mr. Harrison: We reserve the right to bring him back. 
The Court: To recall him; yes. 
W. S. DAMERON, JR., 
recalled, testified as follows : 
Examined by Mr. Harrison: 
Q. You were called as a witness for the plaintiff yesterday 
afternoon and testified Y 
A. Yes, sir. 
Q. At that time you answered certain questions on cross 
examination? 
A. Ye.s, sir. 
Q. I hand you photograph which I ask to be marked ''Ex-
hibit No. 21" ;· what does that picture represent? 
page 272 ~ Will you examine that closely and tell the jury 
what that portrays or what it represents f 
Ml~. Barrow: vVe object to that photograph in evidence. 
It will have to be taken up privately with the Court. 
The Court: Gentlemen of the jury, go into this room. 
Note : The jury retired from the courtroom. 
Mr. Jones : Ask the question, and let him answer it. 
Mr. Harrison: 
Q. ,vm you examine that picture, and state what the pic-
ture portrays 7 
A. It portrays the interior of an automobile. 
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Q . .Can you see the speedometer of the Ford car in that 
picture 0/ 
A. Yes, sir. 
Q. At what speed is the speedometer registered and at 
what figure is the needle Qf the speedometer pointing Y 
A. On this speedometer, the needle is about 84 or 85. 
Mr. Jones: That ·is what we w3:nt__to· object t6. ,, 
By Mr. Harrison: 
Q. That picture is an identical of picture No. 4 that was 
introduced and is a pai·t' of the record now be-
page 273 ~ fore the -Court of Appeals in the case of Temple 
· v. Moses, is it noU , · 
A. I don't recall No. 4. 
Q. I will refresh your memory by. i~eierring to your evi-
dence. · ·. · ·· · ·· -
Mr. Jones: The record does show it.·· . 
Mr. Barrow: We will adinit it. 
The Court : When was this picture taken? 
l\fr. Harrison:· The day of the accident, the same day that 
all the other pictures were taken which have been introduced 
by them and by us. . ... 
By 1.\fr. Barrow: 
Q. Had the car been mo·ved at the time the picture was 
made? 
A. I don't know. 
Q. Wasn't it taken in Brodnax?· 
Mr. Harrison: .This car was not in Brodnax. If your 
Honor please, we have a very definite agreement that the pic-
tures could be introduced without the photographer. We 
can get the photgrapher to identify every one of these pic-
tures. . 
The Court: I do not think that is admissible testimony, any-
way. I do not think that ought to go to the jury to show the 
.. car was running 87 miles an hour at the time 
page 27 4 } of the accident. · I think it is perfectly possible 
for au accident to knock the speedometer needle 
in that ·way. 
Mr. Harrison: We will show by an expert witness-
The Court: (Interposing) I would like to have the expert's 
testimony first. 
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Mr. Barrow: According to "JJ1iclcie, the Law of Automo-
biles,'' page 122, '' But whether the needle on the speedome-
ter will fall or rise after a collision is a matter of specula-
tion and _ conjecture, and its position after the collision is 
no evidence as to the rate of speed at the time of the acc.i-
dent. '' 
The Court: I rule it ont. 
Mr·. Barrow: In the other trial nothing was said about 
the speedometer needle. 
The Court: I do· not think it is admissible .. 
Mr. Lewis: We will lay the foundation for it. 
The pourt: I do not think there is any foundation you 
can lay for it. 
Mr. Lewis: Let us get an exception on it, and note it in 
the record. 
The Court: All right. I am perfectly willing. 
Mr. Harrison: ].\fr. Dameron will testify, I understand, 
the needle is pointing between 80 and 85 miles a.n hour. 
The Court : I would like to ask Mr. Dameron 
page 275 ~ if he knows when that picture was taken Y 
A. No, sir. 
Q. Do you know where the car was when the picture was 
takenf 
A. No, sir. 
Mr: Hammack:· As to when the picture was taken and as 
to where the car was, that comes back to a solemn agreement 
that we had with these gentlemen that they would not have the 
photographer here to identify these pictures. 
The Court: That may be true, but I think the gentlemen 
should show when it was taken and where the car was. / 
Mr. Harrison: They did not raise that question last time, 
and how could we anticipate that they would raise it nowT 
Mr. Barrow: You did not ask that question at the last 
time. 
The Court: It is not a question of photography. They 
admit the picture, I understand, so far as the picture itself 
is concerned. It is not a question of the correctness of the 
photograph. · 
Mr. Jones: As a matter of fact, where was the automobile 
when the picture was taken Y 
Mr. Harrison: So far as I know, in Lawrence-
page 276 ~ ville, Virginia. 
The Court:· I think the record ought to show 
it. 
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Mr. Harrison: I haven't the slightest idea where it was. 
Mr. Jones: If we knew where the picture was taken-just 
because we agreed that the pictures should be introduced, we 
did not agree that they should be taken at a different time, 
and we do not think that that should prejudice the rights of 
our client. 
The Court: I didn't know anything about your agree-
ment with reference to the photographs, but, so far as the 
photographer is concerned, I do not think you would have , 
to have the photographer here to show it; but it seems to 
me like you certainly ought to have an agreement for the 
purpose of the record as to when the picture was taken and 
what the picture was-whether the car was in the wreck, 
and where it was. 
Mr. Harrison: Are they denying itT 
The Court: It ought to go into the record. . 
Mr. Harrison: Then let them admit that it is a correct 
picture of the car after the accident. 
Mr. Jones: We are not admitting when the picture was 
taken. 
Mr. Harrison: The car has been under control of your 
client. 
The Court: If the picture was taken in Law-
page 277 } renceville after the car was dragged to Lawrence-
. ville, how can it be conceived that it ought to go 
to the jury indicating the position of the speedometer needle 01 
Mr. Harrison: We will show by an expert witness that 
these needles, when involved in an accident, will either stop 
where they are or will go back to nothing. 
The Court: Let us have the expert witness. Let us get 
the witness' testimony from the beginning, and note the ob-
jection on the record. 
Note : The previous testimony of this witness, before the 
objection noted above was made, was read by the reporter. 
By Mr. Harrison: . 
. Q. This picture portrays the interior of the Ford car be-
ing· operated by Mr. Moses? 
.A. Yes, sir. 
Q. You identify it as the interior? 
.A. Yes, sir. 
Q. The speedometer· reading, where the hand is, is between 
80 and 90 miles an hour? 
A. Yes, sir. 
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Q. The speedometer reading shows that this car had been 
operated and driven a distance of 22,659 miles, does it not?, 
A. 22,659, yes, sir. 
page 278 ~ Q. It has been testified by Mr. John A. Moses 
in this case that he had onlv driven a distance of 
80 or 90 miles before the accident occurred; will you please 
refer to the speedometer and state for the record the dis-
tance shown on the trip mileage of the speedometer-. that is, 
how far he had gone on that particular trip? 
Mr. Barrow: We object to that. There is nothing stated 
by Mr. Moses a.s to when he set the speedometer. 
The Court: I thought you wanted this evidence taken in 
the absence of the jury so you can get it into the record. I 
do not recall that Mr. Moses testified that he onlv ran the 
car 80 or 90 miles. ~ 
Mr. Barrow: He didn't sav that. 
The Court: I don't remeniber Mr. Moses: testified to that. 
Do you remember he testified J1e had only run 80 or 90? 
Mr. Harrison: On the trip· from Danville. 
Mr. Jones: He is attempting- to show by the witness that 
the speedometer reading as to what is known commonly as 
trip mileage showed 126 miles. We -say to the Court that 
that is t.oo uncertain to even go to show how far he had 
driven his automobile. The testimonv in this case is that 
l\fr. l\foses had been to Danville and g·otten these 
page 279 ~ people, and stopped by his home in Chatham; that 
the distance from Chatham t_o the point of acci~ 
dent was between 90 and 100 miles ; and I say to the Court I 
think the Court has the right to take judicial notice of physi-
cal facts which actually exist, that from here to Chatham, 
Virginia, is 105 miles or 104 miles in one direction and about 
100 miles in the other direction, and that this being about 
four miles from Lawrenceville on the same road, that the 
Court should take judicial lmowledge of the fact-
The Court: (Interposing) Mr. Harrison, what is the pur-
pose of that testimony? Ts it to impeach the witness¥ 
Mr. Harrison: Yrs,· sir, a part of it. 
The Court: I will sustain tlle objection. 
Mr. Harrison: We except. 
The Court: The witnr.ss testified that he had taken 80 
or 90 miles, and I do not think the trip mileage on the speed-
ometer w011lcl impeach him as to the number of miles. 
l\fr. Harrison: It shoulcl p;o to tlie jury for what it is 
worth. 
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The Court : No, sir; I don't think so. 
Mr. Barrow: It does not show when he set the speedome-
ter, to begin with. They didn't lay the·_founda-
page 280 ~ tion for it. . 
The Court: Have you gentlemen asked the 
witness all the questions you want to for the purpose of identi-
fying the photograph for the purpose of showing the mileage 
on the speedometer 7 
Mr. Harrison: Yes, sir. 
The Court: I would like to have your objection before I 
rule on it. 
Mr. Barrow: We object to this testimony for the reasons 
( 1) we do not know when tha.t picture was taken or where 
the car was. Certainly it had been moved from the scene of 
the accident for some distance a.nd partially dragged, ac-
cording to some of the testimony here. That moving the 
car around in that way would be calculated, it seems to me, 
to shake the thing up considerably. The front part of that 
car is smashed ; from the looks of this picture, one would 
think that not only the speedometer connection · but most 
everything else around that motor is shaken up and torn to 
pieces. , 
The second reason that we object to this testimony is that 
the needle of the speedometer will fall or rise after a collision, 
and whether it will do it, or not, is a matter of speculation, 
and that is no evidence whatever of the rate of speed that the 
car was going· at the time of the collision. 
page 281 ~ The -Court: I sustain the objection as to the 
reading of t11e speedometer needle as indicating 
t.he speed of the car at the time of the accident. 
Mr. Harrison: You will let us put on an expert? 
The Court: Yes, I would be glad to, and it may be I will 
change my mind on it. 
A. W. ABERNATHY, 
a witness on behalf of the defendants, being duly sworn, tes-
tified as follows : 
Note : The jury. was still out; this testimony was taken 
on objection of counsel for the plaintiff t.o counsel for the 
defendants introducing the photograph showing the needle 
on the speedometer registering· between 80 and 90 miles an 
hour. 
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Examined by Mr. Harrison: 
Q. Where do you live Y 
.A. Lawrenceville.·-
Q. What is your 'business f 
A. Service Manager for Brunswick Chevrolet Company. 
Q. Are you an au'tomo bile mechanic Y 
A. Yes, sir. · . 
Q. How long have you been so engaged f 
A. 14 years. 
Q. That is your profession or business Y 
page 282 } A. Yes, sir. 
Q. Are you familiar with the mechanism of a 
speedometer and its workings Y 
A. Yes, sir. 
Q. It has been testified in this case that a certain Ford 
automobile owned and operated by Mr. John A. Moses ,·vas 
involved in a collision with an International truck owned 
and operated by Mr. John R. Temple; the Ford automobile 
of Mr. Moses was damaged. I have before me a photog-ra.ph 
introduced in evidence, and designated as ''Exhibit No. 21'" .. 
This photograph shows the speedometer needle is stuck or 
crushed between 80 and 90 miles an hour; will yon please 
state what effect a blow similar to the one that this car may 
have had would have on the speedometer needle, in your ex-
perience as a mechanic Y 
A . .All sudden stops, if you are driving 50 miles an hour 
and apply the brake, it has no effect on the needle. An im-
pact like that (illustrating), it would raise three to four de-
grees, because you can take a hammer and hit the das]1 of a 
car as hard as you can, and that is more of a sudden blow, and 
it will raise four or five degrees. 
Q. Would the speedometer be approximately correct at the 
speed it was g·oing? 
page 283 ~ A. It might vary five or ten miles. 
Q. Would the tendency of the needle be to go· 
forward or fall back? 
A. To fall back unless something hung up in the speedome-
ter-unless the glass broke or it got a twist. 
Q. I hand you this exhibit, and ask you if there is any-
thing to indicate that needle was knocked forward or whether 
it stuck there at the time of the accident? 
A. It is hard to say, but the clock itself, the face of the 
clock, seems to be twisted, and that would l10Id the needle. 
Q. It would hold the needle where it was at the time? 
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A. Yes. 
Q. ~hen, you tell the Court, for the benefit of this record, 
that the tendency would be, in the event of such accident and 
•stop, for the needle to fall back or stay where it was 1 
A. It would raise four or five degrees. It would raise a 
little bit from the impact. 
Q. Then what _would it do! 
A. To fall back. 
The Court: Is that all you want to ask this this witness, 
gentlemen? 
page 284 ~ Mr. Harrison: Yes, sir. 
CROSS EXAMINATION. 
By Mr. Jones: 
Q. Did. you look at the speedometer on this automobile! 
A. No, f:ir. 
Q. So, all you are going by is the picture! 
A. This· is the first time I have seen the picture. 
Q. Have you ever been in an automobile wreck! 
A. Yes, sir. 
Q. When the speedometer was caught and you noticed it! 
A. I don't believe I noticed one before. 
Q. So this is your first experience with an automobile 
where the speedometer was cau~;ht in the wreck? 
..A. No, sir. The first I remember where a speedome-ter 
was cau~;ht was where the speedometer was smashed. 
Q. You don't know whether the connootion which governs 
the working of the l1and or indicator on the speedometer was 
affected, or not Y 
A. It was mag11etism, a.nd that turns the hand on the face 
of the clock. 
Q. You don't know whether it was broken, or not, during 
the wreck, do you Y 
page 285 ~ A. I couldn't say. 
Q. You don't know how much force this car 
was hit with¥ 
A. I have seen them hit hard, and we have two right now 
that were hit as hard as that, and the speedometer was laying 
back. 
Q. If there was something broken there, wouldn't it-
A. (Interposing) It might rise four or five degrees. 
Q. If it was lmocked the, other way and caugnt, it could 
noU 
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A. If it was knocked by the impact, it was already there. 
Q. You don't know where this picture was taken Y 
A. No, sir. 
Q. And you don't know how long since the wreck, or since 
the impact, when the picture was taken Y 
A. No, sir. 
Q. And you did not sec it originally¥ 
A. No, sir. 
Mr. Jones: We object. 
Mr. Harrison: Before your Honor rules, we desire to put 
on another expert. 
By the Court: 
Q. Suppose the car was hit four or five miles 
. page 286 }- from Lawrenceville and was towed in here, would 
· that make any difference Y 
A. No, sir. · 
Q. It would not make any difference at all? 
A. No, sir. 
RE·-DIRE,CT EX A1\1IN ATION. 
By Mr. Harrison: , 
Q. Tli.e mag·net would have to be taken out to make the 
difference t 
A. Yes. sir. The way it is shown, the needle on that 
speedometer is twisted. 
Q. That indicates it was caught at the time of the impact 
and held there firmlv? 
A. Yes, sir. ,, 
Mr. Harrison: That is all. 
W. N. BROWN, 
a witness on behalf of the defendants, being duly sworn, tes-
tified ai:i follows : 
Note: The jury was still out during the taking of testimony 
of this witness. · 
Examined by Mr. Hammack: 
Q. Your name is W. N. BrownY 
A. That is right. 
\ 
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Q. What is your business? 
page 287 } A. Mechanic. 
Q. For which garage 7 
A. Crowell-Dodson in Danville. 
Q. Crowell-Dodson Motor Company, Danville, Virginia! 
A. Yes, sir. 
Q. Is this company the ·F'ord deal~r there? 
A. Yes, sir. 
Q. Are you familiar with the mechanism of a 1Fbrd car 7 
A. Pretty much. 
Q. And the operation of a speedometer on a Ford car! 
A. I reckon so ~ yes. sir. 
Q. Please state whether or not, when a Ford car is in a 
wreck so as to put the speedometer out of commission, what 
the rea.ding on that speedometer would indicate soon after 
the wreck? 
.A. ,v en, yon couldn't hardly say without the glass was to 
break and hold tl1e hand, and it would stay right where it 
was. 
Q. It would stay at the speed it was going at the time? 
A. Yes. It might drop back a little. 
Q. Is there any possibility of it going up higher¥ 
A. I don't ~ee how it could. 
Q. Now, if the glass were holding it and that 
page 288 } were taken out, the magnet would bring it back 
to position. would it not? 
A. Yes. sir. If the hand is not bent, it will drop back. 
Q. Now. would moving a car some distance after the wreck 
have any effect on that? 
A. No, sir. 
Q. And you have had 16 years experience as a Ford me-
chanic? 
A. That is right. 
Q. In the .City of Danville, Virginia? 
A. Yes, sir, at one place. 
Q. And you are an employee of the garage which is patron-
ized bv Mr. John A. Moses, 
A. That is right. 
Q. And from whom Mr. ,John A. Moses has bought some 
automobiles-three or more f 
A. I think that he has, but I will not be positiv~ about that, 
but he has lmd work done there. 
The Court: Is that all? 
Mr. Harrison: Yes, sir. 
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CROSS EXAMINATION. 
By Mr. Jones: 
Q. You said the hand was twisted? 
page 289 ~ A. I said if it was twisted it could not come 
back. 
Q. As a matter of fact, jars to automobiles will make a 
variation in the needle t 
.A. Mighty little. 
Q. Will-it make some variation Y 
A. Yes, sir. 
Q . .You would not attempt to go into court and tell the 
Court when a wreck or an impact to an automobile has hap-
pened, and you see the speedometer and it happened .to be 
sitting on 70 or .60, you would not attempt to tell the Court 
that that automobile was running 70 miles an hour when the 
accident happened, would you Y 
A. I couldn't say that. 
By the Court : 
Q. You indicated something a:while ago about the glass 
holding the needle; if it held the. needle, what would hap-
pen! 
A. It would stay there. 
Q. Suppose the glass did not hold it, what would happen? 
A. It would drop back. 
Q. It would drop back to where it started? 
A. Yes, sir. 
Q. TI1ere is not11ing in the mechanism of a 
page 290 ~ speedometer to hold the needle there in the event 
of the needle getting bent or the g-lass holding· it T 
A. TI,.e magnet is supposed to bring the needle back, unless 
rt is caught. 
By Mr. Jones: 
Q. Suppose the motor is cut off, would it come back Y 
A. Yes, sir. 
Q. If the glass was broken, could it knock it out of place °I 
A. If it is knocked out of place, it is supposed to come 
back, because the spring brings it back. 
Q. It could keep bouncing? It could stand there and go 
like tha.t (indicating)! 
A. ·Not if something has caught it. 
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has been in a. wreck that that would show positively bow fast 
the. car was running when it was in the wreck? 
A. I couldn't say that. 
Q. Suppose the car had been moved a distance of four or 
five miles, would it make any difference? 
A. If it didn't pop the speedometer, it would not. 
Q. But naturally moving, you may break the glass 1 
A. Yes, sir. A man could get up with a wrench and knock 
it out, as lots of things happen. . 
page 291 ~ R,E-DIRECT EXAMINATION. 
By Mr. Hammack: 
Q. Will you examine the speedometer on this car and state 
whether or not that would indicate that the needle was bent 
and caught in a stationary position? 
.A.. From the looks of it, the speedometer is bent-it is 
drove in. That is the way it looks to me. 
The Court: Now, gentlemen, do you all want to object to 
this testimony? 
Mr. Whitehead: Yes, sir. 
Mr. Harrison: I suggest that we adjourn and come back 
at 1 :30, and we will try to find some law on it. I think it is 
admissible. · 
The Court: I am not satisfied that it is admissible. I am 
very doubtful about it. 
Note: Mr. Barrow hands a law book to the Court. 
The Court: '\Ve will take a recess until 2 :00 o'clock. Have 
you any further testimony on this point that you want to 
put on? 
Mr. Harrison: We want to ask tllis witness some ques-
tions on some other points. 
The Court : Let the jury come in. 
Note: The jury returned to the courtroom. 
page 292 ~ The :court : Gentlemen, I will adjourn yon un-
til 2 :00 o'clock. 
Note: The jury was cautioned, and at 12 :45 the Court 
took a recess until 2 :00 o'clock for lunc11. 
•' 192 Supreme Court of Appeals ·of Virginia. 
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AFTERNOON SESSION. 
Boydton, Virginia, June 30, 1939. 
The Court met at the expiration of the recess. 
Note: At the expiration of the recess the Court met with 
the lawyers in the courtroom, not in the presence of the· jury, 
and discussed infor_mally the admissibility of Picture No. 
21, showing- the speedometer, and t-estimony in regard there-
to. 
. , R. F. ELLIS, 
a witness on behalf of the defendant8, recalled, testified as 
follows: 
Note: The jury was still out during the further taking 
of testimony on the admissibility of Picture No. 21, as to 
what it shows about the speedometer. 
By Mr. Harrison: 
Q. Mr. Ellis, it is in testimony that the pictures taken 
and introduced in evidence were taken at your place? 
A. They were taken at my place. 
Q. "\Vas it the day of the accident? 
page 293 ~ A. No. 
Q. Was it the following day? 
A. I couldn't tell you. · 
Q. Diel Mr. Hammack call you a few minutes ago? 
A. No. 
Q. Did an employee say that he would remember? 
A. The employee said that he would remember when they 
were taken. 
Q. When did he say that they were taken¥ 
.A.. He didn't say. I don't remember when they were taken. 
Q. They were taken at _your garage? 
A. Yes. 
Q. How long· did the car remain in your place after that f 
A. I don't remember definitely, but four or five days. 
Q. They were taken between the time of the accident and 
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CROSS EXAMINATION. 
By Mr. Barrow: -
Q. This car was, I believe yon testified, broug·ht from 
the scene of the collision into your garage in Lawrence-
ville7 
pa.ge 294 ~ A. Yes, sir. 
A. Yes. 
Q. Mr. Hudson was with you at the timeY 
Q. How did you bring it 1 
A. With the front end swung behind the wrecker and the 
rear wheels were put in on the wrecker. 
Q. Where was it placed in your garage 1 
A. It was not put in the garage but placed on the lot. 
Q. Was that car inspected by anybody! 
A. By a thousand people, I reckon. 
Q. Did you notice or observe whether or not the glass over 
the speedometer was broken on that machine f ~ 
A. Yes, the glass was broken. 
Q. Do you know whether or not, of your own knowledge, 
anybody moved the speedometer hand on it while the car was 
there? 
A .. I moved it myself, and some fellow was playing with 
it, and I told him to leave it, and I put it back as near as I' 
could. 
Q. Do you remember wl1erc it was when he started fooling 
with it? 
A. No. It was moved about hundreds of times. The kids 
stol~ nearly everything that was there~ They 
pag·e 295 } even stole some teeth. 
, Q·. Y 011 say you reckon that hand was moved 
a hundred times? 
A. I reckon it was. 
Q. Was the hand bent, or not? 
A. Yes; the top of the speedometer, somewhere in tbe mid~ 
dle on the dial, was bent over, and the hand was bent ove1\ 
Q. The dial itself was bent and the hand wasi bent Y 
A. Yes, sir. 
Q. And the gfass in front of it was bent over Y 
A. Yes, sir. 
Q. This speedometer right there, where did that come from? 
A. From a '36 Ford. 
Q. Is it the same type speedometer as used on the '37? 
A. Practically the same except tl1e lettering on tlle face of 
the dial and the shape of it. 
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Q. But so far as the mechanical part, is that the same¥ 
A. So far as I_know. I don't know of any change in it 
at all. They run back to '34. 
Q. Is this speedometer in g·ood working order now Y 
· -A. Yes, sir. 
page 296 ~ Q. In shaking that, doesn't the hand movet 
Mr. Hanison: I do not think that is proper. If they want 
to introduce it for what it is worth, we will introduce testi-
mony to show what will happen as the result of a collision .. 
It is not for the Court to weigh the testimony of Mr. Aber-
nathy and Mr. Ellis. That is not a question for the Court, 
but it is for the jury. It is not proper for the testimony of 
Mr. Ellis to go into the record and be a part of the record .. 
Mr .. Jones: Hasn't the witness testified sufficientlv to show 
that the picture is not admissible! "' 
The Court: I think so. I think it would be highly specula-
tive for the picture to go to the jury to say that the speedome-
ter registered the speed of the car at the time of the accident. 
If some witness will testify that immediately after the acci-
dent and before anybody l,ad gone into the car, he noticed 
the speedometer and it showed a. certain mileage, I think 
that would be admissible for what it is worth. Here is a 
car brought three or four miles to Lawrenceville, and this 
gentleman says that he changed the speedometer and certain 
boys changed it .. 
By ]\fr. Harrison: 
Q. Did you see anybody else change it besides the boys? 
' A. Yes. ~ir; I saw it moved as much as twice. 
page 297 ~ Q. W11y was everybody playing with something 
on the speedometer f 
A. There was not anything. 
Q. Could you move it back to nothing! 
A. Yes. The beginning of the speedometer glass was 
broken here, and you couldn't tamper with it except where 
the glass was broken out. 
Q. What part? 
A. Down here there was glMs, and yon couldn't get to it. 
Q. I understand the witness Rays thnt he could only tamper 
,·dth it around "Nothing·"? 
A. No; around here (indicating). 
Q. Between 40 and 50? 
A. Yes, sir. ../. ,  Q. Will you explain how it got to 85 'l _ 
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A. There was some glass over in this corner. I know there 
was interference on that side with the glass, and this part 
here (indicating). 
By Mr. Barrow: 
Q. The whole dial was demolished 7 
A. Yes, sir. 
By Mr. Harrison: 
Q. Did you say the whole dial was demolished f 
page 298 ~ A. Yes, sir. 
Q. Take tbis picture to the window and see if 
it is demolished? -
A. If it was not demolished, it would go back to zero. 
Q. Is there anything holding it there f 
A. There must be. 
Q. If you saw people tamper with it a hundred times, you 
must be familiar with it? 
A. If a watch is bent and the hands sprung, it will show. 
Q. Is there anything on that picture to show it was de-
molished? 
A. No, nothing but a crack back there. 
Q. ·From that picture, isn't the dial as plain and clear as 
it would be on a new cad 
A. I reckon it is so far as the clearness is concerned, but 
it was bent up. 
Q. Where was it bent¥ 
The Court : Didn't you say it was demolished Y 
Witness : Yes, sir. 
The Court: Now, fot us see, gentlemen, where we are with 
referencP. to it. I will let it go to the jury for 
page 299 ~ what it is worth, with tlJe explanation of Mr. Ellis 
that thousands of people viewed it, and it was 
taken witl1in four or five days at his g·a.rage, but not for tlie 
purpose of showing the speed of the car at the time of the 
accident. 
l\fr. Jones: If we go into that, we will go into other 
ill~- . 
The Court: Mr. ,Jones, I had understood that you all had 
an agreement that these photographs could go to the jury? 
Mr. Barrow: In a general agreement. We l1ad not seen 
all of theirs, and they had not seen all of ours. We saw that 
picture when it was introduced, but at the time the agree,. 
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ment was had, the agreement was this, that it would be un-
necessary to bring the photographers here who took the pic-
tures of the scene and of the car. "\Ve all thought we were 
familiar enough with it not to bring the photographers here. 
So far as the picture is concerned, I never saw that until 
we came into court. You may have had it; I don't know. You 
may have. had it. It was introduced in the other trial, if I 
remember correctly, and went into the evidence, but no com-
ment was made on the spt'0dometer-nobody noticed it. I 
didn't notice it myself, and I examined the picture rather 
closely. I tried to look at the picture, but I 
page 300 ~ didn't pay attention to the speedometer, ancl 
neither did they. The sole purpose in introduc-
ing that picture is to show the speedometer. They brought 
magnifying glasses so the jury could look at it. 
:M:r. Jones: Let us get this matter straight about the in-
troduction of these pictures. Before this case of Temple 
against Moses was tried, we had our photographer summoned 
here to prove that these pictures were taken by him of the 
particular thing·s. vVe discussed it with these gentlemen and 
we agreed that there was no necessity for having the photog-
rapher here; that those pictures were pictures of the scene of 
the accident and were pictures of the automobile. "\Ve did not 
agree as to what time they were ta.ken. V\T e did not agree 
that they should be introduced in evidence for the purpose 
of showing that a picture taken between three and four days 
beforehand would indicate the speed of the automobile at 
the time of the accident. vVe did not agTec to all that, and 
we do not think it is fair to our client. 
Mr. Harrison: May I direet the Court's attention to this 1 
You will notice the steerin~· wheel is bent completely back. 
The Court.: In view of Mr. Ellis' testimony, I will rule 
the picture out. · 
page 301 ~ Mr. Harrison: Do vou mean vou will not ad-
mit the picture? · · 
Tho Court: I will admit the picture as testimony. 
1\fr. Hammack: You will not admit the picture to show 
the force or motion that went into it a.ncl bent the steering 
wheel? 
The Court: Yes. That is my ruling. I think the picture 
taken fom· or five days after, with thousands of people view-
ing it, tho steering wheel and the speedometer might be 
changed. 
l\fr. Lewis: I think the man who took them should be 
here. I i 
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The Court: I have ruled on that. You all can reserve 
your (~xception. 
Mr. Hammack: I understand that there was no objection 
to the introduction of the pictures as long as there was no 
reference to the speedometer; is that right, Mr. Jones Y 
Mr. Jones: We object to it on the ground that the pic-
ture shows certain thing-s that we do not think properly 
should go to the jury. 
Mr .. Harrison: Suppose we can show the picture was taken 
on the afternoon of the accident ·1 
The Court: ·r think, gentlemen, you should have had the 
· evidence here before this We have practically 
page 302 ~ all the evidence finished. 
Mr. Lewis: All the pictures were taken at the 
same time, and it was agreed that they should go in without 
objection. 
The Court: Gentlemen, I have made my ruling, and you 
.can save your point. 
Mr. Lewis: Yes, sir. vVe except. 
Mr. ,Tones: We will admit it to go into the record provided 
the Court will state to the jury that any indication as to the 
speedometer on the:re is not an indication as to the speed of 
the cnr at the time of the accident. 
Mr. Harri~on: We will save our point and agree to that 
without waiving objection. 
Mr. Hammack: Will your Honor say that the speedometer 
is not-
The Court: (Interposing) I don't ~ee how you can save 
the point if the picture is admitted for that purpose. 
Mi·. Lewis: We are not waiving· anything. 
Mr. Harrison: vVe Rnve the point with the understanding 
that it is in the record that we ,vill show by evidence that the 
speedometer reading· is accurate and that it was caught there 
and that it would indicate the speed it was going. 
page 303 } Your Honor has ru1ecl that out, and we except. 
~ . Without waiving the objection, we ask that the 
picture be introduced to show the physical condition of the 
car, so we can show the force with which he hit the truck 
and that tho windshield was broken. These gentlemen will 
admit it, I understand, with the understanding that yom· 
Honor will tell the jury that the speed reading on the speed-
ometer will not be considered. 
Mr. Barrow: That. is satisfactorv to us. We want the 
' record to show what opportunity tl1e people had and what ~ they did with reference to the speedometer. 
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Mr. Hammack: A.~ I understand, the Court will instmct 
the jury that they are not to pay any attention to the reading 
on the speedometer. 
Mr. Barrow; The jury ought to have the benefit of the 
evidence if the picture goes in. 
Mr. Hammack_; If the Court says that they are not to re-
gard that. 
Mr. Barrow: You do not want that picture to go to the 
jury without making the explanation that Mr. Ellis made,. 
that the hand was moved a hundred times. 
The Court: If the picture goes to the jury, it should go 
with Mr. Ellis' testimony. 
Mr. Barrow: We have no objection to the picture going 
before the jury if we are allowed to introduce 
p~ge 304 ~ the testimony. 
The Court: It seems to me improper for the 
picture to go beforn the jury unless Mr. Ellis' testimony goes 
also. 
:M:r. Hanison: How about Mr. Abernathy's testimony ancl 
Mr. Brown's? 
The :Court: I do not think that is material here. 'I1he pic-
ture i~ not going before the jury on the basis of Mr. Aber-
nathy and Mr. Brown's testimony, because the opinion of 
the Court is that neithe1~ of these gentlemen qualified as ex-
perts sufficiently to express an opinion. 
Mr. Harris-on: We can qualify them. 
The Court: I don't know that you can qualify them. 
Mr. Lewis : He has been a mechanic 15 years. 
The Court: I will admit the picture with Mr. Ellis' testi-
mony, if you all want to do that. 
Mr. Barrow : That is all right . 
• 
l\fr. Harrison: Mr. Dameron was on the stand when the 
jury went out. 
The Court: I do not think Mr. Dameron 's testimonv is 
admissible. What evidence did Mr. Dameron give? ~ 
Mr. Harrison: That he examined the injury 
page 305 ~ on the car. · 
The Court : Read Mr. Dameron 's testimony. 
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The Court: I think all of his testimony is admissible ex-
cept the speedometer showing 84. 
Mr. Harrison: vVe have introduced the picture in evidence 
and asked if that showed the injury to the car. 
The Court: Let him go back on the stand, then. 
Mr. Harrison: vVill you let us have a minute to confert 
It is rather important. 
The Court: Yes. 
Note : A recess was taken. 
Mr. Hammack: If your Honor please, on account of the 
developments in this case and the awkward position in which 
we are placed with reference to the admission of this picture, 
we ask leave of the Court to grant about two hours to get 
a man here who was present when the pictures were taken. 
The (;ourt: Gentlemen, I reallv wish I could accommodate 
you in every way, but I do not see exactly what you are go-_ 
ing to prove by this man coming here that we cannot get in 
by admission. I do not see why Mr. Jones would bring any 
man here. 
Mr. Lewis: Suppose that we slww the picture was taken 
right after the car got to Lawrenceville 1 
page 306 ~ The Court: What time did it get to Lawrence· 
ville? l\f r. Jones, what have you to say to that? 
Mr. Jones: I think it is absolutely material. I think the 
fact that the automobile was moved ·is material, and if it is 
their purpose to show the speed, we seriously object, because 
it was dragged in. It was at the scene of the wreck some 
time, and people had the same opportunity to fool with it. 
The Court: The only authoritv I have is Mickie and tbe 
North c·arolina case, m1d I am inclined to rule it out as indi-
cating the speed that the car was going at the time of the 
impact. I think it iR too speculative. So, if that is what 
you intend to get at in the evidence, that the speedometer 
stop1Jecl at that speed, I do not think it is admissible. 
Mr. Ha 1-rison: "re do not waive our point, and we want 
to introduce the picture to show the injury to the car. They 
want to put Mr. Ellis on the stand to show that hundreds 
and hundreds of people had been there and tampered witl1 
it. If we could show that the picture was taken a short time 
aftei· it was brought into the garage, hundreds and hundreds 
could not have tampered with it. _ 
Mr. Barrow: If your Honor please, can you positively 
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say here that they want to show the injury to tlic 
page 307 ~ Moses car? ,\Thy don't they want to show the 
- injury to the truck f The only purpose, it boils 
down to this,-and I do not think I will be coutradicted,--
the sole purpose. is really to get that speedometer before the 
jury. ' 
The Court: Gentl(}men, we have considerable time to go. 
If it will take only an hour or two to get the witness, you 
can get him here before we finish the case. I do not feel in 
mind to stop the case. 
]\fr. Hammack: Your Honor will not give us as much as 
two hours time to get the witness? 
The Court: With the statement I have just made, it looks 
like we will be more than two hours to get the evidence in the 
··case, and if it will take only an hour or two to get the wit-
ness. I do not see: any necessity for stopping. 
Mr. Hammack: I think we are nearly through. 
The Court: I do not see any necessity of stopping the 
trial. 
Mr. Harrison: When the witness comes, will you permit 
him to g·o on f 
The Court: If we are still taking testimony then, I will. 
Mr. Harrison: "\Ve will talk ~bout getting· the picture be-
.fore the jury to show the speedomete.r. They 
page 308 ~ stated that they did not notice it themselves when 
the accident happened twdve months ago. 
The Court: I think you got the ruling, and. I will admit 
the picture with Mr. Ellis' testimony. 
Mr. Harrison : We will be allowed to cross-examine 1 
The Court: Yes. 
Mr. ·whitehead: Can we not admit. the picture without 
calling the attention of l\fr. Ellis t_o the speedometer as to 
speedi 
Mr. Hammack: We realize that this is a new question. 
We have looked for authority, and there is only one case· 
in the books. .Your Honor will permit us to save our point 
on that unique question. 
The Court: I don't know that I have anything to do with 
permitting you or keeping you from saving the point. I can't 
conceive how, if you all agree to put the picture in, you can 
save any point. 
Dictate the stipulation. 
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tiff and the defendants that the picture, marked Exhibit No .. 
21, is introduced in evidence with the right reserved to coun-
sel for the defendants to except to the action of the Court in 
refusing to permit ~hem to comment on or to point out to 
the jury the reading· as shown upon the speedome-
page 309 ~ ter. 
The Court: No, I will not let that go into the 
recorrl unless Mr. Ellis' testimony goes in also .. 
Mr. Wbitehead: We were going to put Mr. Ellis on the 
stand and let the ,Court tell the jury that they should not 
take the speedometer ·as indicating the speed. 
Mr. Jones: Couldn't we say that we admit the introduc-
tion of the picture and that the Court admonishes the jury -
that the speedometer standing at 75 or 80 miles an hour is 
not indicative of the speed that the car was traveling at the 
time of the accident, and that they should not consider that 7 
Mr. Whitehead: Of course, you have the right to note an 
exception. 
Mr. Hammack: And counsel for the defendants note ex-
ception to the ruling of the Court in stating to the jury that 
the reading upon the speedometer is not indicative of the 
speed of the car at the time of the accident; and, further, in 
not permitting· the defendants to introduce evidence of cer-
tain mechanics going to show that the reading upon the 
speedometer was indicative of the speed at the time of' the 
accident. 
The Court: Is that satisfactory, gentlemen? 
Mr. Hammack: One other sentence: For the foreg·oing 
reasons, the action of the Court in excluding the 
pag·e 310 ~ evidence of the witnesses A. W. Abernathy and 
W. N. Brown is likewise excepted to. 
Mr .. T mies: Wouldn't that leave it open if the gentlemen 
want to show by the photographer when the pictures were 
taken? 
Mr. Hammack: The understanding is that we are not go-
ing t_o do so, and that we will re$t our case. That was our 
understanding. -
The Court: In view of the fact that they are going· to rest, 
1\fr. .Tones, is that satisfactory? 
Mr .• Tones: Yes. We are ready to go. 
Mr. Hammack: 1\fr. Abernathy will not testifv then? 
Mr .. Tones: Not as to tlmt. That. is all. ·· 
Mr. Hamma.ck: Can Mr. Dameron go on the stand? 
The .Court : You can put him on the stand and introduce 
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the picture, or you will put it in without that. 
Mr. Hammack: All rig·ht. 
Mr. Jones: Do you mind my stating to the jury-
Mr. Harrison: I will state that this is a picture of the 
Ford car, and it was taken after it was brought in after the 
accident. 
Mr. Barrow~ Do you mind taking a blot of ink and putting 
it over thaU 
The Court: No. 
Mr. Barrow: Then yon would not have to tell the jury 
anything. 
Mr. Jones: Have you rested your case t 
pag·e 311 ~ Mr. Harrison: Yes, after we make the state-
ment. 
The Court: Let the jury come in, Mr. Sheriff .. 
Note : The jury returned to the courtroom .. 
Mr. Harrison: If the Court please, by agreement of coun-
sel, Exhibit No. 21 is introduced in evidence. Exhibit No. 
21 is a picture of the interior of the .Ford V-8 automobile 
which was operated by John A. Moses at the time of the ac-
cident. This picture was taken after the car was brought 
to the Ellis Motor Company, in Lawrenceville, the day of 
the accident. 
JOH;N A. MOSES, 
a witness on behalf of the plaintiff, recalled in rebuttal, tes-
tified as follows: 
Examined by Mr. Jones: 
Q. Mr. Moses, I believe you testified in this case on yes-
terday? 
.A. Yes, sir. 
Q. I do not think we have ever asked you what your age 
is? 
A. My age at the time of the accident was 36; I am now 
37. My birthday is 29th of December. 
Q. It was testified yesterday by a gentleman who runs a 
store in Brodnax that an automobile passed, a 
page 312 ~ blue car, at a terrific rate of speed, and that it 
had baggage on t11e side of it. Did you, on that 
occasion, when you were on that trip, have any occasion 
to strap to the side of your car anything? 1· 
A. No, I did not. · All the baggage I had was in the back _ -.· 
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of the car, a trunk, and there was not a bag inside of the 
car, and there was none strapped on the outside. In fact, in 
these new model cars there is very little place to strap a bag· 
on the outside. 
Q. It has been testified to by you that you· stopped at a_ 
filling station somewhere in the vicinity of South Hill; have 
you tried since that time to locate that filling station 7 
A. I tried every time since I came down here to locate that 
station, and I located the station this morning. It is a sta7' 
tion with a lattice-work fence on each side in the eastern 
part of Brodnax Village. I definitely located that filling sta-
tion this morning, and I am certain that is the same station 
I stopped at coming down. 
Q. l\fr. l\foses, I want to ask you this question: Have you 
remained in the courtroom and heard any of the witnesses 
testifyi 
A. Not a single one. I took a seat back there when I finished 
testifying, and you motioned for me to leave, and I left. 
Q. Isn't it true that you have been away from 
page 313 ~ here until about an hour ago since yesterday af-
ternoon? 
A. That is true. I left here at l :30. 
CROSS EXAMINATION. 
By Mr. Hammack:. 
Q. What is the place you say you stopped f 
A. I stopped at a filling station. I stated at the first trial 
in connection with this case that I stopped at a filling sta-
tion within the Village limits of South Hill. I thought that 
was true. However, I have definitely located the filling sta-
tion. Every time I have been down here, back and forward, 
I have tried to definitely locate the filling station, and I lo-
cated it this evening as L came through the Village of Brod-
nax, and I am very certain and willing to state under oath 
that the filling station I stopped at is the filling station at 
the easterly end of Brodnax, with a high lattice fence around 
it. I remember that definitely, the high lattice work fence 
to the back part of the station, and I have looked at that sta-
tion every trip that ,ve have been here. We have been here 
a number of trips to this court concerning this automobile 
accident, and I have always looked in South Hill, or near 
South Hill, for that station, and this morning I found it at 
~ Brodnax. 
\ Q. You have testified twice positively in this court that 
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John A. Moses. 
one of your stops on this trip was in South Hill, 
page 314 ~ haven't you? 
A. I don't think so.. I told you once I stopped 
at a filling station practically in the limits of South IIill. I 
testified yesterday that I stopped in the vicinity of South 
Hill. ·when I testified the first time I was sincere in that tes-
timony. I am not very familiar with this road down here. 
I have passed over it several times, through the Village of 
Brodnax and the Village between Brodnax and South Hill, 
and very easily a man could be mistaken about that. 
Q. When you testified on February 13th, under oath in this 
case, did you not state: "I stopped at two filling stations; 
one place we stopped and bought Coca-Cola and I imagine 
we stayed there five minutes, and the other place was prac-
tically in the Village of South Hill, and the ladies went to a 
rest room, and we drank Coca-Colas there f '' 
A. I did, sir, and I was sincere in that testimony. 
Q. You testified to the same effect in this trial, didn't you? 
A. No. I testified I stopped in the vicinity of South I-Iill. 
If you refer to the reporter's record, I think you will find 
that. 
Q. South Hill is a good size place-as large as Chatham? -
A. Yes, sir. 
Q. B roclnax is merely a village, isn't that true? 
page 315 ~ A. Yes. 
Q. You have been down here on a good many 
occasions since you had this wreck, haven't you? 
A. Yes, sir. 
Q. And you have not been able to locate this service sta-
tion you stopped at until todayt 
A. That is true. · 
Q. ],or v{hat purpose, Mr. Moses, had you been trying to 
locate that service station f i 
A. I will tell you exactly why. 
Q. All right, please. 
A. At that service station we stopped and drank this Coca-
Cola, and so forth, and I looked at my wife, who was killed 
in this accident there-the last time I ever saw her to look 
at her intensely or to look directly into her face, and that is 
why I wanted to locate that service station. 
·Q. Then you were making an effort to go back to the scene 
of the last time you had looked at your wife, and you were 
earnest in that desire? 
A. That is true. I 
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John A. Moses. 
Q. And yet you had been unsuccessful in doing so until to-
day¥ 
A. That is correct. 
Q. Mr. Moses, I ask you if you have not just today lo-
cated that station in Brodnax so as to counter-
page 316 r act the evidence of :M:r. N .. B. Moseley, who tes-
tified 1 
A. I did not. 
Q. Sir? 
.A.. I did not, sir. I have looked for that station ~very time 
I came down here. 
Q. Well, what was there to keep you from finding it? 
A. As stated to you before, I was looking for it in South 
Hill, and I happened to see the station with the high lattice-
work in Brodnax. . 
Q. The station is right beside the road, isn't iU 
A. Yes, right beside the road. 
Q. When did you stop on the other occasion on the trip 
coming down 7 
A. In the vicinity of South Boston. 
Q. "r ould you have any difficulty in going back to that 
place? 
A. Not in the least. I found that sometime ago. 
Q. Then, why such difficulty in finding the other place Y 
A. The station I stopped at near South Boston, there were 
two stations there, and the road makes a direct elbow. One 
station is on that side of the elbow and the other on the other 
side of the elbow, and it is very easy. I,t is way out in the 
country-I say way out, but some several miles from South 
Boston. There is another village nearby. 
pa.ge 317 }- Q. The station at Brodnax to which you refer 
has a latticework on each side, which is unusual, 
is it not? 
A. I would not say unusual. :Many service stations have 
latticework. · 
Q. How did you identify this station except by the lattice-
workf 
A. Well, I recognized it. The latticework on all stations 
~s not exactly the same, and, as I stated before, I was look-
ing for the service station in South Hill and not in Brodnax. 
Q. Do you know whether or not the other witnesses in this 
case have likewise testified that the stop was made in South 
Hill and not in Brodnax? 
.A.. I don't actually know. If we had all thought among 
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ourselves that the stop was in South Hill, but those witnesses 
were not with me this morning. 
RE-DIRECT EXAMINATION. 
By Mr. Jones: · 
Q. Mr. Moses, the inference has been that yon went to find 
the service station after Mr. Moseley testified: Did you know 
Mr. Moseley had testified! 
A. I did not. 
Q. When was the first time you knew iU 
page 318 ~ A. When you called me up here and told me 
that it had been testified, and asked me about the 
grips on the outside of the car. 
Q. That was just a few minutes ago f 
A. Just as I went into that room here and came out. In-
cidentally, you did not mention anything about service sta-
tions. 
W. S. DAMERO.N, JR.1 
having been recalled, testified _in rebuttal as follows: 
By-Mr. Barrow: 
Q. When you got to the scene of this accident, did you 
notice any luggage or bag·gage tied or strapped or attached 
in any way to the outside of the Moses car Y 
A. No, sir. 
Q. Did you see any baggage. a bout the car at all? 
A. I remember some things; I remember that there were 
a lot of sandwiches in there, and they were in the back. 
Q. Where was the baggage, if any, being carried in the 
carY 
A. I do not recall about the baggage. I just remember 
about the sandwiches. 
Q. In the road~ 
.A.. In the car. 
page 319 ~ Q. There was no baggage strapped or tied on 
the running board or fenders of the car i 
A. None I recall. 
Mr. Barrow : That is all. 
The Court: Is that the case, gentlemen? 
Mr. Jones: We rest. 
:Mr. Harrison: Yes, sir. 
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Mr. Jones: We want to make a motion. 
The Court: Gentlemen of the jury, will you all retire 
again T 
Note : Th~ jury retired from the courtroom. 
Mr. Jones : If your Honor please, you will remember that 
on yesterday, I believe it was, or it may have been this morn-
ing, the defendants produced a witness, Mr. Dodson, from 
Danville, who testified as to certain instances of Mr. Moses 
driving fast and he admonishing· him, and as to the operation 
of automobiles. 
We feel that that is not relevant testimony. These gen-
tlemen declared then that they would connect it up with the 
lmowledge of the plaintiff in this case. We think that that 
ought to be excluded from the case, and so move at this time. 
The Court: Have you gentlemen anything to 
page 320 ~ say about tbaU 
Mr. Hammack: I do not know that that makes 
anv material difference. 
The Court: I think if Mr. Phlegai· will read what I said 
after Mr. Dodson testified, you will see I said that I would 
admit his testimony provided actual knowledge was brought 
home to the plaintiff. Mr. Hammack said that he would do 
that. I, therefore, rule all that testimony out. 
Mr. Harrison: But not so far as the mechanism of the 
car is concerned 1 
Mr. Hammack: As I understood Mr. Jones' motion at that 
time, it was to rule out the admonitions Mr. Dodson had 
g·iven Mr. Moses with reference to speed. Is that right, ·Mr. 
tT ones? 
Mr. Jones: l\fr. Moses' reputation was put in as a fast 
driver, and an attachment for high speed was put in the car, 
and none of that has been brought to the attention of the plain-
tiff . 
. l\fr. Harrison: We can show the condition of the car. 
The Court: ,,rm you turn back to see what I said about 
Mr. Dodson's testimony? That does not affect the plaintiff 
here unless she knew about it. 
page 321 ~ Mr. Hammack: No more than whether it is a 
Y-8, or what. It goes to the type of the car. 
:Mr. tTones: That was put in evidence showing that it 
speeded up the automobile. They have not shown by any wit-
ness that he speeded up the car. 
Mr. Harrison: It was testified that it speeded it up 28 to 
30 per cent. 
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The Court: I do not think it is material to the issue here 
that there was a high speed attachment put in by Mr. Dod-
son. 
Mr. Harrison : vV e except. 
Mr. Hammack: Upon the ground that it is a part of the 
automobile that was being· operated by Mr. Moses at the tjme 
of the accident. 
Mr. Harrison: Do I understand your Honor will rule out 
so much of Mr. Dodson's testimony as shows that it was put 
in? 
The Court: No. It was not objected to, and I will not rule 
it out. 
Mr. Hammack: vVe ,vant to know whether we can com-
ment on it. 
page 322 ~ The Court: I do not recall specially about Mr. 
Moses' testimony. If it is in there, it was not 
objected to. 
Is that the only motion you have, Mr. Jones¥ 
]\fr. Jones : Yes, sir. 
End of testimony. 
Note : The jury returned to the courtroom. 
The Court: Gentlemen, counsel have asked for a view of 
the scene of the accident. 
· Mr. Sheriff, you will well and truly perform the duties of 
a shower; that you will conduct the jury to the scene of 
this accident and show them U. S. Highway 58 from the top 
of the knoll west of the road leading to the Reps Jones place 
and east as far as the jury wishes to see the road ; also the 
farm road leading to the Reps Jones homestead from High-
way 58 to the farm house on that road, and so much of the 
farm house and that road as the jury wishes to see; that 
you will not permit any other person to appear and give tes-
timony or evidence or point out any other place on this view. 
So help you God. 
You will take into consideration, of course, the 
pag·e 328 ~ difference in conditions from the date of accident, 
.June 11, 1938, to the present time. 
Note: The jury left with the Sheriff to view the scene of 
the accident. The Judge also went to view the scene, but was 
not in the presence of the jury at the time of the view. 
Note : The Court and counsel then retired to the Judge's 
chambers where instructions were considered for a while, and 
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then the Court adjourned until tomorrow morning, July 1, 
1939, at 10 o'clock. 
page 324} MORNING SESSION. 
Lawrenceville, Virginia, July 1, 1939. 
The Court met pursuant to adjournment of yesterday. 
Present: Same parties as heretofore noted. 
(In Judge's Cham~ers, jury out.) 
Mr. Jones: We want to first object to the giving of any 
of the instructions on the part of the defendants in this case, 
since it is clear from the evidence of both the plaintiff and 
the defendants, themselves, that the defendants' intestate is 
shown to be guilty of contributory negligence which caused 
the accident in this case. 
Mr. Hammack: All of the instructions of the plaintiff are 
objected to and excepted to on the ground that there is no 
evidence upon which to predicate the same. 
The following action was then taken upon the instructions~ 
INSTRUCTIONS: 
Plaintiff"s Instruction No. 1 (Granted): 
"The Court instructs the jury that in considering Exhibit 
Pict~re No. 21 showing the interior of the automobile, the 
position of the ·needle or indicator on the speedometer is not 
to be considered in any manner as indicative of 
JJage 325 ~ the speed of the automobile of John A. Moses at 
the time of the accident." 
l\,fr. Hammack: Counsel for the defendants object and ex-
cept to the action of the Court in granting Instruction No. 
1 on behalf of the plaintiff, because the evidence of the wit-
nesses Abernathy and Brown, who qualified as experts in 
the case, testified that when a speedometer was put out of 
commission that it would come to rest at the speed at which 
the automobile was proceeding at the time, and that the ten-
dency, if anything, was to drop backward rather than to go 
forward. 
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Plaintiff's Instruction No. 2 (Granted): 
'' The Court instructs the jury that if you believe from the 
evidence that the plaintiff, Mary Ellington, was riding in an 
automobile driven by John A. Moses, who was the owner of 
the automobile, and of which she neither assumed nor exer-
cised any control, and over which she had no control,, and that 
she was injured without negligence on her part, even though 
you may believe that John A. Moses who was driving the 
car at the time, was guilty of contributory negligence so as. 
to prevent him from recovering· damages on any injuries he 
may have sustained; this does not affect the right of Mary 
Ellington to . recover in this case, as the negligence of driv-
ing, if any, cannot, as a matter of law, be imputed to her, 
travelling as his guest. ' ' 
page 326 ~ Mr. Hammack: Counsel for the defendants ob-
ject and except to the action of the Court in 
granting Instruction .No. 2 on behalf of the plaintiff upon 
the grounds that while this instruction may be correct as an 
abstract proposition of law, nevertheless by inference it might 
be construed by the jury to authorize a verdict in favor of 
the plaintiff without any regard to the negligence of .J. R. 
Temple deceased. The instruction should be qualified by tell-
ing· the jury that there can be no recovery on behalf of the 
plaintiff unless J. R Temple, deceased, was guilty of negli-
gence as defined in the other instructions in this case. 
Plaintiff's lnstriiction, No. 3 (Granted): 
·' The Court further instructs the jury that the statute law 
of the State of Virg-inia, regarding vehicles entering a public 
highway from a private road or drive,vay, provides that: 
" 'The driver of a vehicle entering a public hig·hway from 
a private road or driveway sl1all, immediately before enter-
ing such highway, stop, and upon entering such hig·hway, shall 
yield the rig·ht of way to all vehicles approaching on such 
public highway., 
'' And in this connection, the Court tells the jury in the 
case under consideration, that if you believe from the evi-
dence that .J. R.. Temple failed to stop his truck 
page 327 ~ immediately before entering highway No. 58, and 
upon entering said highway failed to yield the 
right of way to the automobile driven by John A. Moses, 
which was at the time approaching on said highway and was 
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dangerously near, then the said J. R. Temple was guilty of 
neg-lig·ence, and if you further believe that this neg·ligence 
was the proximate cause or directly contributed to the ~c-
cident complained of, then the jury shall find a verdict for 
the plaintiff, Mary Ellington.'' 
Mr. Hammack: Counsel for the defendants object and ex-
cept to. the action of the Court in granting· Instruction No. 
3 on behalf of the plaintiff upon tbe ground that there is no 
evidence upon which to base the same. The only evidence deal-
ing with the question of stopping· is that of Mrs. Sophie 
Brewer, who was uncertain in her evidence as to whether or 
not J. R. Temple, deceased, stopped before entering Route 
58. She testified that she was in doubt about this question, 
and in the absence of positive evidence to the contrary, there 
is a presumption of law that said J. R. Temple, deceased, did 
stop and did otherwise comply with the law about entering 
Route No. 58. 
Plaintiff's Instruction No. 4 ( Granted) : 
"The Court instructs the jury that. a person driving an au-
tomobile along a public highway has the right of way over 
one entering the higlnvay from a private road, 
page 328 ~ and it is the duty of one before entering a public 
highway from a private road to first come to a 
complete stop, to keep a proper lookout for traffic moving 
on the highway and to yield the rig·ht of way to such traffic 
approaching· on the public highway, and not to start into the 
highway from such private road without seeing· that such 
movement can be made with safety. 
"Therefore, if you believe frmn the evidence that J. R.. 
Temple, before entering the public highway from a private 
road failed to stop his automobile before entering the said 
highway, or failed to keep a proper lookout for the automo-
bile driven by J olm A. Moses on said highway, in which auto-
mo bile, the plaintiff, J\fary Ellington, was riding, or if you 
believe from the evidence that J. R. Temple failed to yield 
the right of way to the automobile of John A. Moses ap-
proaching· on the highway, and failed in either of these re-
spects, di·ove his automobile on the said highway into the path 
of the automobile driven by John A. l\Ioses, and as a direct 
result of which, the accident occurred, and if you further be-
lieve that such acts on the part of the said J. R. Temple were 
the proximate cause of the accident, or contributed to it then 
you shall find for the plaintiff, Mary Ellington.'' 
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Mr. Ham.mack: Counsel for the defendants object and ex-
cept to the action of the Court in granting Instruction No. 
. 4 on behalf of the plaintiff upon the ground that 
page 329 ~ there is no evidence upon which to base this in-
struction. The only evidence as· to whether or 
not J. R. Temple stopped before entering Route 58 is that 
of Mrs. Sophie Brewer, and it appears from her evidence 
that she is uncertain and in doubt as to whether or not the 
said J. R. Temple did in fact stop before entering Route. 58. 
The instruction is further objectionable because it fails 
to take into consideration the question whether or not John 
A. Moses was approaching· dangerously near at the time said 
J. R. Temple entered Route ,No. 58. The instruction would; 
therefore, imply that such was the case when this is purely 
a question of- fact to be determined by the jury. 
The instruction is further objectionable because there is 
, absolutely no evidence that J. R. Temple failed to keep a 
proper lookout for traffic moving- on the highway. 
The instruction is further objectionable in that it tells the 
jury that J. R. Temple's estate is liable in the event J. R. 
Temple's negligence proximately caused the accident or con-
tributed to it, whereas the law is that in order for the estate 
of said J. R. Temple to be liable, his negligence must have 
proximately caused the accident or efficiently contributed to 
it. 
page 330 ~ Plaintiff's Instruction No. 5 ( Granted) . 
'' The Court instructs the jury that a person ch;ving on a 
main highway has ·a right to assume that one approaching 
or entering· a highway from a side road will first stop and 
will not enter or start into the highway without first seeing 
that such movement could be made with safety, and if you be-
lieve from the evidence in this case that J. R. Temple, 
on entel'ing· the main highway from a side road, failed to stop 
and saw, or by the use of reasonable diligenc.e, could have 
seen the oncoming· automobile of John A. Moses a.nd failed 
in these respects, then he is guilty of negligence, and if yon 
further believe that sucl1 neglig·ence qirectly contributed to 
the injuries to the plaintiff, Mary Ellington, then you shall 
find for the plaintiff.'' 
Mr. Hammack: Objection is made and exception taken 
to the action of the Court in granting Instruction No. 5, be-
cause all the evidence in the case shows that Jolm .A .. Moses, 
nor any of the occnpants of his car, saw the Temple car ap-
proaching- Route No. 58; accordingly, · there is no occasion 
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:for an instruction telling the jury that Moses had a right to 
assume that Temple would stop. 
The instruction is further objectionable because it tells 
the jury that J. R. Temple was negligent in event 
page 331 } he fail~d to stop and yield the right of way to the 
oncoming Moses car without regard to the ques;.. 
tion of whether or not the Moses car was dangerously near 
at the time. 
Plauitiff 's Instruction 5-A {Granted): 
'' The Court further instructs the· jury that if they believe 
from the evidence that John A. Moses ,vas. driving his auto-
mobile eastwardly along Route No. 58 approaching the lane or 
outlet from the Temple farm, and that a sudden emergeney 
was presented to him because J. R. Temple drove his truck 
out of the lane immediately in front of the said John A. Moses 
and into and upon the said Route 58 negligently, and com-
pelled the said John A. Moses, in whose car the plaintiff was 
riding, to choose instantly between turning· to his left or 
keeping· straight ahead, or stopping his car to avoid the col-
lision; the law does not require of one confronted with such 
·a sudden emergency that he should take the most dis~reet 
and judicious course to avoid such peril. The law makes al-
lowances for the exigency under which he is forced to act. 
If, in acting· in an emergency he makes such a choice as a 
person of ordinary prudence might have made under similar 
circmnstances and that he fails to thus avoid the collision, 
he would not be guilty of negligence because ·another course 
might have been more judicious, and is in law 
1mge- 332 ~ not responsible for any injury or damage result-
ing therefrom, to himself or anyone riding in his 
car at the time, or to the one whose negligence may have cre-
ated the P.mergency. The origfoal neg·ligeuce which created 
the emergency remains in law the sole proximate cause of 
the injury. And if the jury believe from the evidence that 
the negligence of J. R. Temple created the emergency and that 
such negligence was the sole proximate cause of the injury, 
then t11ey should find a verdict for the plaintiff, Mary Elling-
ton.~' 
Mr. Hanu11ack: Objection is made and exception taken to 
the action of the Dourt in granting- · Instruction No. 5-A on 
the sudden emergency doctrine, upon the ground that the in-
struction does not take into consideration whether or not the 
emergency, if s:uch there were, was created by'John A. Moses. 
The instruction should be qualified to meet this situation. 
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Plaintiff's Instruction No. 6 (Granted): 
'' The Court further instructs the jury that even if they 
should believe from the evidence in this case that John A .. 
Moses was at the time of ·the impact driving his car to the 
left of the center of Route 58 at a high rate of speed, never-
theless, the negligence of John A.. Moses, if any, in doing 
any or all of these things is not imputable to the plaintiff, 
Mary Elling-ton, who was at the time riding in his car and 
is no defense in this case ;. if the jury believe from 
page 333 ~ the evidence that ,J. R. Temple in failh1g to stop 
before entering the said highway, or failing to 
maintain a proper lookout, or failing to yield the right of 
way to John A.. Moses was the proximate cause of the col-
. lision and if the jury so believe, they should find a verdict 
for the plaintiff, ~fary Ellington.'' 
Plaintiff's Instruction No. 7 (Granted): 
"The Court further instructs the jury that if° you believe 
from the evidence in this case that the plaintiff, Mary El-
ling-ton,. is entitled to recover ag-ainst the estate of J. R. 
Temple, you may in fixing her damages, take into account 
·bodily injuries sustained by the said l\Iary Elling-ton, the 
mental and physical suffering undergone, the effect of the 
injuries, disabilities, and disfigurements whether temporary 
or permanent, medical, hospital, and nursing bills necessary 
in an effort to effect a cur~ of said injuries, losses from un-
employment thereby occasioned, and fix such damages at such 
sum as you may think proper and just under the evidence in 
this case, not to exceed the amount claimed by her in her no-
tice of motion. '' 
Plaintiff''s Instruction- No. B ( Gra.nted) : 
"The Court instructs the jury that in fixing damages you 
may take into consideration the pain and suffering endured 
by the plaintiff, Mary Elling·ton, by reason of her 
page 334 ~ injury. There is no fixed standard as to the 
amount to allow for pain and suffering. This is · 
to be guided by your good judgment. You should carefully 
consider the testimony in the case and see what you think 
the pain and suffering, if any, by Mary Ellington, is worth." 
Mr. Hammack: Objection is made and exception taken to 
the action of the Court in granting Instruction No. 8 because 
it is fully covered by Instruction No. 7. The granting of two 
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instructions on the question of damages only serves the pur-
pose to emphasize damages before the jury. Instruction No. 
8 is further objectionable in that it directs the jury's atten-
tion to the pain and suffering· endured by the plaintiff on sev-
eral occasions ·and pl~ces undue emphasis upon the same. 
Defendants' Instru.ction .A. ( Granted) : 
''The Court further instructs the jury that the law requires 
operators of automobiles or vehicles to drive on the right-
hand side of the road, and if the jury belieye from the evi-
dence that at the time of the impact between the car in which 
the plaintiff was traveling and the automobile truck oper-
ated by Temple, the car in which the said plain-
page 335 ~ tiff was traveling had deviated from the right-
hand side of the road, and that no sudden emer-
gency existed as defined in these instructions, and was in the 
center, or on the left-hand side of the road, and that such 
deviation was the proximate cause of the collision, and that 
J. R. Temple was not guilty of any negligence· that proxi-
mately contributed to the collision which resulted to the plain-
tiff's injuries, the jury should find their verdict for the de-
fendants.'' 
Mr. Hammack: Objection is made and exception taken 
to the action of the Court in refusing Instruction A, as of-
fered by the defendants, and in amending the same on the 
eighth line thereof by inserting the words '' and that no sud-
den emergency existed as defined in these instructions''. No 
correct definition of a sudden emergency has been given in 
the instructions in this case, and the amendment to instruc-
tion A does not take into consideration that John A. Moses 
was not entitled to invoke the sudden emergency doctrine 
unless he himself had been free from fault in bringing about 
the emergency. 
]\fr. Jones: Instruction A is objected to on the ground that 
it leaves the question to the jury that if the automobile driven 
bv J olm A. Moses was on the left side of the road 
page 336 ~ that such act could bo imputed to the passenger 
in his car, who is the plaintiff, and does not say 
that the act must be the sole proximate cause of the collision. 
It is further objected to on the ground that the evidence 
clearly shows that J. R.. Temple drove into the road in front 
of an· oncoming vehicle and created a sudden emergency. 
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Defendants' Instritdion B ( Granted) : 
'' The Court further instructs the jury that in order to en-
title the plaintiff to a recovery in this case, she must show, 
by a preponderance of the evidence, that the injury she re-
ceived was clue to the negligence of J. R. Temple, or to some 
negligence of J. R. Ten~ple that proximately contributed to 
her. injuries.'' 
Mr. Jones: Instruction B is objected to on the ground 
that the evidence of both the plaintiff and the defendants 
clearly shows that, as a matter of lmv, J. R. Temple was neg-
lig·ent. 
Defendants' Instruction C (Granted): 
'' The Court instructs the jury that it was the duty of the 
driver of the car in which the plaintiff was traveling, to keep 
to the rig·ht-hand side of the highway, and to keep a careful 
lookout for cars traveling· on the highway, or entering the 
same, and likewise to keep his car under proper control, and 
if you believe from the evidence that the accident 
page 337 ~ involved in this action was solely caused by the 
failure of John A. :Moses to comply with 'his du-
ties, and that J. R. Temple entered upon and was proceeding 
on said highway in a lawful manner, and guilty of no negli-
g·ence that proximately caused, or contributed to, the acci-
dent, then you must find your verdict for the defendants.'' 
Mr. Jones: Instruction ·C is objected to on the grounds 
(1) that it tells and leaves the jury under the impression 
that the neg·ligence of I\foses, if any, is to be imputed to the 
plaintiff; (2) on the ground that it is contrary to the evidence 
in .that it tells the jury that J. R. Temple had gotten on to 
the highway and had proceeded along his course in a lawful 
manner; (3) that the evidence clearly shows that ,J. R. Temple 
did not enter the highway in a lawful manner. 
Defendants' Instruction D (Refused): 
'' Tho Court further instructs the jury that if you believe 
from the evidence that ,J. R. Temple was proceeding in a 
lawful manner and at a lawful rate of speed, and that the 
accident was in no w·ay proximately caused or contributed 
to by any neglig·ence of the said J. R. Temple, then you must 
find your verdict for the defendants.'' 
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lv.fr. Hammack: Objection is made and exception taken to 
the action of the Court in refusing to grant In-
}Jage 338 ~ struction D asked for by the defendants, upon 
the ground that it .clearly states the law. The 
sole purpose of the instruction being to tell the jury that if 
J. R. Temple had approached and entered the highway in 
a careful and prudent manner, as an ordinarily prudent per-
son would have done under similar circumstances, that he 
is not liable in damages. 
Defendants' Instruction D-.A ( Grai1ifod): 
'' The Court instructs the jury that if you believe from the 
evidence that the speed at which J olrn A. Moses was operat- · 
ing· his car, in which plaintiff was riding, or the manner in 
which the said John ~ Moses operated his car at the time 
and pla~e of the accident, was the sole proximate cause of 
the accident and injury sustained by the plaintiff without any 
contributory neglig·ence on the part of ,J. R. Temple, then you 
must find your verdict for the defendants.'' 
Mr. Hammack: Objection is made and exception taken to 
the action of the Court in amending Instruction D-A, granted 
on behalf of the defendants, on the seventh line thereof by 
inserting the words "without any contributory negligence 
on the part of .J. R Temple". This feature of the case 
had been taken care of in the first part of the instruction by 
tellii:1g· the jury that they could not find a verdict 
page 339 ~ against the defendants in event the injuries to 
the plaintiff were caused by the sole negligence 
of .John A. )loses. 
l\f r. Jones: Instruction D-A is objected to on the grounds 
that even though J olm A. Moses' car may have been oper-
ated at a fast rate of speed it in no way contributed to the 
accident, and, even if it did, it would not be imputed to the 
plaintiff. And it is further clear from the evidence that it is 
not the sole proximate cause of the accident. 
Def en.dants' Tnstructfon E ( Granted) : 
"The Court instructs the jury that they cannot find the 
defendants' intestate, Temple, guilty of negligence if they 
helieve from the evidence that, in approaching Route 58, and 
proceeding· on said highway, he exercised such precaution for 
his ffwn safety, and the safety of others traveling· on the 
highway, as an ordinarily prudent and reasonable person 
would have exercised, in the same circumstances, conditions 
and surroundings.'' 
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Mr. Jones: Instruction Eis objected to on the ground that 
it is a matter of law that where a person enters a highway 
without stopping, when an automobile is approaching, at a 
distance of within 400 feet, that he is guilty of negligence. 
page 340 ~ Defen.tlants' lnstriu;tion F (Refused): 
'' The Court instructs the jury that no action can be main-
tained upon an act. of negligence unless the breach of duty 
has been tl1e cause of the damage. The fact that J. R. Temple 
may have been guilty of negligence, followed by an accident, 
does not make him liable for the resulting injury, unless the 
injury was occasioned by the negligence. The connection of 
cause and effect must be established, and J. R. Temple's 
b1~each of duty, not merely his act, must be the cause of the 
plaintiff's damage. 
'' The Court further instructs the jury that the plaintiff 
cannot recover upon mere proof of her injury, which was 
coincident with J. R. Temple's breach of the st~tute, even 
though yon believe that he violated _a statute. The plaintiff 
must prove, by a preponderance of the evidence, that a stat-
ute was breached, and that such breach was the proximate 
cause of her damage. 
'' And the Court further instructs the jury that even though 
you believe, in the instant case, that J. R. Temple did fail 
to stop before entering the highway, if you further believe 
that such failure to stop was not the proximate, or contribu-
tory cause of the plaintiff's injury, and that he was not neg-
ligent in any other particular that proximately caused or 
contributed to the aooident, then you must find your verdict 
for the defendants.'' 
page 341 ~ Mr. Hammack: .Objection is made and excep-
tion taken to the action of the Court in ref using 
to grant Instruction F, as requested by the defendants, in 
that the instruction is a correct definition of negligence and 
correctly sets forth the duty of J. R. Temple under the cir-
cumstances-a similar instruction having been approved by 
the Court of Appeals in. the case of Virginian Railway Com-
pany v. Haley; and Games v. Campbell. 
Defetidants' Instnwtion . F-A ( Granted) : 
''The Court instructs the jury that you are the sole judges 
ef the credibility of the witnesses who have testified in this 
case; that in arriving at your verdict you may consider the 
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candor or lack of candor of such witnesses as may have tes-
tified, as well as their interests in the outcome of the case.'' 
Defendants' Instruction G ( Granted) : 
'' The Court instructs the jury that the basis of tbis action 
is negligence, and that negligence will not be inferred or pre-
sumed simply from the fact that the automobile in which 
the plaintiff was riding collided with the automobile truck 
of J. R. Temple. Negligence is the failure to do what a rea-
sonable and prudent person would ordinarily do under the 
same or similar circumstances. Before the plaintiff can re-
cover in this case, she must prove, by a preponderance of 
the evidence, not only that J. R. Temple was neg-
page 342 ~ ligent, but that he was negligent as alleged in the 
notice of motion, and that the negligence charged 
was the proximate, or directly contributing, cause of the ac-
cident and the injury complained of. If, after hearing all the 
evidence you arc uncertain as to whether J. R. Temple was 
guilty of such negligence, and it appears equally as probable 
that he was not as that he was, you should find for the de-
f endauts.'' 
Mr. Jones: Instruction G attempts to define negligence, 
and fails to properly state that negligence is failure of duty 
which we owe to other persons, and is incomplete and mis-
leading·; second, that the. instruction tells the jury that they 
may weigh the question of negligence, and leaves them in a 
position to draw on their imagination and to compare negli-
gence; third, tha.t the instruction is in effect put in civil cases 
on the basis of criminal cases and requires the plaintiff to go 
further and beyond a preponderance of the evidence ; fourth, 
that the evidence of both the plaintiff and the defendants 
clearly shows that J. R. Temple was guilty of negligence. 
Defencla.nts' Iustruction H (Refused): 
'' The Court instructs the jury that in order for the plain-
ti ff to recover, she must show that J·. R. Temple was neg·li-
gent, and that his negligence was the proximate 
page 343 ~ cause of the injury sustained by her. The pre-
sumption is that J. R. Temple was free from neg-
ligence. 
"Negligence is the failure to do what a reasonable and pru-
dent person would ordinarily have done under the circum-
stances of the situation. 
'' In this connection, the Court further instructs the jury 
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that the question as to whethe·r Temple was guilty of negli-
gence in approaching and entering the highway, is a question 
of fact for the jury, and the burden of proving that Temple 
was guilty of neglig·ence rests upon the plaintiff, and the 
plaintiff must prove it to the satisfaction of the jury by the. 
greater weight of the evidence, unless such negligence is dis-
closed by the defendants' own evidence, or may be fairly 
inf erred from the circumstances of the case.'' 
Mr. Hammack: Objection is made and exception taken to 
the action of the Court in refusing to grant instruction H, 
asked for by the defendants, upon the grou11d that it correctly 
states the law when it tells the jury that the presumption is 
that J. R. Temple was free from negligence. A similar in-
struction has been approved in the case of C. d!; 0. Railway 
Company v. Cru1n; and Yo-unlJ v. Holder. 
Defendants' lnstriiction H-A (Granted): 
"The Court instructs the jury that, in· passing 
page 344 ~ upon this case, and arriving at a verdict, you will 
be governed solely by the evidence and the law as 
defined in these instructions, and find your verdict accord-
ing·ly. You are further instructed that sympathy has no place 
in the trial of a lawsuit, and, in making up your minds as 
to what your verdict shall be, you shall not permit any ele-
ment of sympathy to enter into or influence your delibera-
tions." 
Defendants' Instruct-ion J (Refused) : 
"The Court instructs the jury that while there is a statute 
which requires vehicles, when entering- a highway, from the 
side thereof, to immediately stop before entering such high-
way, this statute, when applied with reference to tl1e law 
of neg·lig·ence, must be given a reasonable con!3truction. It 
means that vehicles, before entering a highway, must stop 
and ,,,.ait for approaching traffic on the. highway, in cases 
where, under all the circumstances, ordinaty care and pru-
dence would require such a stop. And it is for the jury to 
determine, whether or not, in the instant case, a person of or-
dinary prudenc.e would have attempted to have gone upon 
the highway under the circumstances then existing·. 
'' And the Court further tells the jury that, if you believe 
from tl1e evidence, in going upon the highway, the def end-
ants' intestate, ,T. R. Temple, acted as a person, in the exer-
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cise of ordinary care and prudence would have 
page 345 · ~ acted, then he was not neg·ligent, although he may 
have violated the provision of the statute.'' 
Mr. Hammack: Objection is made and exception taken 
to the action of the Court in refusing to grant Instruction J 
upon the ground that it merely tells the jury that in event 
J. R. Temple violated certain statutory duties the same must 
have some causal connection with the accident. The law of 
the State of Virginia is that the violation of a statute does 
not ipso facto make the person so violating the statute an-
swerable in damag·es unless such a violation was the proxi-
mate cause or directly contributed to the injuries complained 
of. The instruction further tells the jury that if Mr. Temple 
acted as an ordinarily prudent person would have under the 
drc.umstances, he is not guilty of negligence, which is the 
law as laid down in the case of Yirginia Railway ct Power 
Conipany v. Hill; Virginia Railway & Power Company v. 
Slack Grocery Comvany; Vfrgi,nia Railway & .Power Co1n-
1iamy v. Wellons; Virginia. Railway & Power Co1npany v. 
Oli-ver; and Roanoke Rail,way and Electric Co1n,pa1iy v. Corb. 
Defendants' Instruction L (Refused): 
·~,~ ' 
'' The Court instructs the jury that in the absence of posi-
tive and satisfactory evidence to the contrary, there is a pre-
sumption of law that J. R. Temple, deceased, 
page 346 } stopped before entering highway No. 58, and oth-
erwise entered said hig·hway in a prudent, care-
ful and legal manner." 
Mr. Hammack: Objection is made and exception taken to 
the action of the Court in ref using to grant Instruction L, as 
requested by the defendants, upon the ground that it only 
tells the jury that here is a presumption of law that J. R. 
Temple, deceased, stopped before entering highway No. 58, 
in the absence of positive evidence to the contrary. There 
is no positive evidence in this case that J. R. Temple did not 
stop before entering highway.No. 58. The only evidence deal-
ing with this question being that of Mrs. Sophie Brewer, who 
was uncertain and doubtful as to whether or not J. R. Temple 
did in fact stop before entering highway No. 58. 
Note : The Judge, counsel, and the jury returned to the 
courtroom. 
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The ·Court: Gentlemen of the jury, one Mr. C. "\V. Dodson 
has testified in this case as to a high speed gear which John 
A. Moses had installed in his car at the time of the accident,, 
and has also testified as to the reputation of John A. :Moses 
for speeding·. 
· ~ instruct you gentlemen to disregard this evi-
page 347 ~ dencc, as I have ruled the same to be improper, 
and have stricken this evidence from the record 
of the case. 
Mr. Hammack: Counsel for the defendants except to the 
action of the Court in instructing the jury as the Court has 
thus done with reference to the high speed gear and the repu-
tation of John A. Moses for speeding-. 
Note: The instructions were then read to the jury. 
After argument of com1sel, the jury retired, and1 after con-
sideration, returned the following verdict: 
"We, the jury, find the verdict in favor of the defendants· 
"LA WRIDJ.~GE P. ELMORE, Foreman.'" 
Counsel for the plaintiff moved the Court to set aside the 
verdict of the jury, which motion was continued generally. 
Verdict of Jury set aside, page 12. 
Opinion of Court, page 13. 
2d Trial, page 20. 
page 348 ~ JUDGE'S CERTIFICATE. 
I, Robert W. Arnold, .Judg·e of the Third ,Judicial Circuit 
of Virginia, who presided over the foregoing· trial of Mary 
Elling-ton v. Sallie B. Temple, William J. Temple, and Roy 
R. Temple, Administrators of the Estate of John Robert 
Temple, deceased, in the Circuit Court of Brunswick County, 
at Lawrenceville, Virginia, June 29-30, and July 1, 1939, do 
certify that the foregoing is a true and correct copy and re-
port of all the evidence, all of the instructions offerc~d, 
amended, granted and refused by the Court, and all other in-
cidents of the said trial of the said cause, with the objec-
tions and exceptions of the respective parties as therein set 
forth. · 
As to the origfoal exhibits introduced in evidence, as shown 
by the foregoing repoit, to-wit: Nos. 1, 2, 3, 4, 5, 6, .1, 9, 10, 15, 
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. 
20 and 21 (pictures) ; No. 8 (list of expense of Mrs.- Elling-
ton); Nos. 11, 12, and 13 (blueprints with W. L. Davis' tes-
timony); No. 14 (diagram, W. S. Dameron); No. 19 (map 
of J. Hunter Loye), which have been initialed by me for the 
purpose of identification, it is agreed by the plaintiff and 
the defendants that they shall be transmitted to the Supreme 
Court of Appeals as a part of the record in this cause in 
lieu of carrying to the Court copies of said exhibits. (Ex-
hibits Nos. 16, 17,. and 18, sales tickets, were re-
page . 349 ~ turned to the witness by consent of Court and 
counsel.) Exhibit No. 13, being map of view across 
wheat field, having been misplaced, by agreement of counsel 
in presence of the Court, may be suppl_ied. 
And I further certify that the attorneys for the defend-
ants had reasonable notice, in writing, given by counsel for 
the plaintiff, of the time and place when the fore going report 
of the testimony, exhibits, instructions, exceptions and other 
incidents of the triq.l would be tendered and presented to the 
undersigned for signature and authentication. 
Given under my hand this 4 day of January, 1940, within 
sixty days after the entry of the final judgment in said cause. 
ROBERT w·. ARNOLD, 
,Judge of the Circuit Court of Brunswick 
County, Virginia. 
A copy teste : 
ROBERT W. ARNOLD, 
. page 350 ~ 
Judg·e of the Circuit Court of 
Brunswick County, Virginia . 
CLERK'S CERTIFICATE. 
I, W. E. Elmore, Clerk of the Circuit Court of Brunswick 
County, Virginia, do certify that the foregoing report of the 
testimony, exhibits, instructions, exceptions, and other in-
cidents of the trial in the case of Mary Ellingfon v. Sallie 
B. Temple, William J. Temple, and Roy R. Temple, Admin-
istrators of the Estate of John Robert Temple, deceased, to-
gether with the original exhibits therein referred to, all of 
which have been duly authenticated by the Judge of said 
Court, were lodged and filed with me as Clerk of the said 
Court on the 4th day of January, 1940. 
W. E. ELMORE, 
Clerk of the Circuit Court of Brunswick 
County, Vi,rginia. · 
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page 351 ~ I, Vv. E. Elmore, Clerk of the Circuit Court of 
Brunswick County, Virginia, do certify that the 
foregoing is a true transcript of the record in the suit of 
Mary Ellington v. Sallie B. Temple, William .J. Temple, and 
Roy R. Temple, Administrators of the Estate of J olm Rob-
ert Temple, deceased, lately pending in said court. 
I further certify that the same was not made up and com-
pleted and delivered until the defendants had received due 
notice thereof, and of the intention of the said plaintiff to ap-
ply to the Supreme Court of Appeals of Virginia for a writ 
of error and supersedeas to the judgment therein. 
W. E. EI/MORE, 
Clerk of the Circuit Court of Brunswick 
County, Virginia. 
January 5th, 1940. 
Fee for copy of record $25.50. 
Teste: 
W. E. ELMORE, Clerk. 
A ·Copy-Teste: 
M. B. "\VATTS, C. C. 
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